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COUNCIL ASSESSMENT REPORT

HUNTER AND CENTRAL COAST REGIONAL PLANNING PANEL

	PANEL REFERENCE & DA NUMBER
	PPSHCC-193 & DA/619/2023



	PROPOSAL
	Demolition of existing structures and construction of a mixed-use development consisting of 11 retail tenancies, gymnasium and 414 residential units and serviced apartments

	ADDRESS
	9-33 The Entrance Road, The Entrance

	APPLICANT
	UPG Pty Ltd

	OWNER
	The Entrance Group Pty Ltd

	DA LODGEMENT DATE
	27 April 2023

	APPLICATION TYPE
	Nominated Integrated Development (Water Management Act 2000)

	REGIONALLY SIGNIFICANT CRITERIA
	Clause 2 of Schedule 6 of the State Environmental Planning Policy (Planning Systems) 2021 as it comprises of general development over $30 million

	CIV
	$102,297,712.50

	CLAUSE 4.6 REQUESTS
	Clause 4.3 – Height of Building

	KEY SEPP/LEP
	SEPP (Planning Systems) 2021

SEPP (Building Sustainability Index: BASIX) 2004
SEPP (Biodiversity and Conservation) 2021
SEPP (Resilience and Hazards) 2021
SEPP (Transport and Infrastructure) 2021
SEPP No. 65 – Design Quality of Residential Apartment Development

Central Coast Local Environmental Plan 2022

	TOTAL AND UNIQUE SUBMISSIONS

KEY ISSUES IN SUBMISSIONS
	24 unique submissions


	DOCUMENTS SUBMITTED FOR CONSIDERATION
	· Access Report

· Acid Sulfate Soils Report
· Arboricultural Impact Statement

· Arboricultural Statement

· Arborist Report

· Architectural Plans – Site 1

· Architectural Plans – Site 2

· BASIX – Sites 1 and 2

· BCA Report – Sites 1 and 2

· Civil Engineering Plans – Sites 1 and 2

· Clause 4.6 submission

· Construction Waste Management Plan

· Crime Risk Assessment Report 

· Cut and Fill Plans – Sites 1 and 2

· Design Report – Sites 1 and 2

· Design Verification Statement

· Flood Impact Assessment

· Flooding Report

· Geotechnical Investigation Report

· Heritage Impact Statement

· Landscape Plans

· Nathers Certificate – Sites 1 and 2

· Site Contamination Investigation Report

· Statement of Environmental Effects

· Traffic Report

· Quantitative Survey

· Waste Management Report – Sites 1 and 2

	SPECIAL INFRASTRUCTURE CONTRIBUTIONS
	Nil

	RECOMMENDATION
	Refusal

	DRAFT CONDITIONS TO APPLICANT
	-

	SCHEDULED MEETING DATE
	17 October 2023

	PLAN VERSION
	Architectural Plans Site 1 (BVN, Rev 4, dated 30 January 2023
Architectural Plans Site 2 (EM BE CE, dated 1 February 2023

	PREPARED BY
	Alexandra Hafner

	DATE OF REPORT
	15 August 2023


Foreword 

DA/619/2023 was formally accepted by Council on 10 May 2023 for the staged construction of a mixed-use development at No. 9-33 The Entrance Road, The Entrance. Concurrently, DA/908/2023 was formally accepted by Central Coast Council (Council) on 17 May 2023 for the demolition of existing structures at the same site. On 15 August 2023, Council received advice of the subject application being under a Class 1 Appeal and a separate, written request to withdraw DA/908/2023 and for demolition of existing structures to be considered under the subject application DA/619/2023. The description of development has been modified to capture the amended form of development and under normal circumstances, would have required re-exhibition to satisfy the relevant provisions of the Environmental Planning and Assessment Act 1979 (EP&A Act). 

Should the Applicant have opted to work with Council and the Hunter and Central Coast Regional Planning Panel (Panel) in resolving planning matters as outlined in this Report, Council would have re-exhibited the development application to properly inform the community of the extent of works proposed under the subject application. As application is recommended for refusal, there is no utility in re-exhibition.
EXECUTIVE SUMMARY

The subject development application, DA/619/2023, seeks consent for the demolition of existing structures and construction of a mixed-use development consisting of 11 retail tenancies, gymnasium and 414 residential units and serviced apartments at 9-29 and 31-33 The Entrance Road, 3, 5, 7 and 9 Oakland Avenue and 2, 3 and 4 Clifford Street, The Entrance.

The subject lots are legally identified as the following:
Table 1. Legal property descriptors

	Site 1
	Lot 151 DP 1078873, Lot 10 DP 23428, Lot 11 DP 23438, Lot 12 DP 23438, Lot 1 DP 571197, Lot 2 DP 571197, Lot 3 DP 571197, Lot 1 DP 367602, Lot 2 DP 367602, Lot 3 DP 367602, Lot 4 DP 367602.

	Site 2
	Lot 1 DP 517291, Lot 2 DP 517291, Lot A DP 382461, Lot C DP 382461.


The proposed development is to be constructed over the following two stages according to the Applicant’s Statement of Environmental Effects (SEE):

· Stage 1: demolition of existing structures and site preparation works, construction of Site 2, No. 31-33 The Entrance Road comprising of basement level parking, five ground floor retail/food and beverage tenancies and 105 residential apartments.

· Stage 2: construction of Site 1, No. 9-29 The Entrance Road, 3, 5, 7 and 9 Oakland Avenue and 2, 3 and 4 Clifford Street comprising of basement level parking, six ground floor retail/food and beverage tenancies, a gymnasium, 306 residential apartments and 45 serviced apartments.
Specifically, the supporting information for the Development Application nominates the Proposal to include:
· Demolition, site preparation works, including tree removal, basement level excavation.
· Stage 1, being construction of “Site 2”, No. 31-33 The Entrance Road, comprising of two (2) level basement structure and a three (3) storey podium structure with a single level of retail, food and beverage on the ground floor over two (2) residential towers, nine and eight storeys in height containing 105 residential apartments. A total of 1,113sqm of communal open space with 557m2 of deep soil planting is proposed.
· Stage 2, being construction of “Site 1”, No. 9-29 The Entrance Road, 3, 5, 7 and 9 Oakland Avenue and 2, 3 and 4 Clifford Street, comprising of three (3) level basement structure, single storey podium containing retail, food and beverage on the ground floor and a gymnasium with six (6) residential towers varying in height from six (6) to nine (9) storey levels with 309 residential apartments and 45 serviced apartments. A total of 4,154sqm of communal open space and 1,913sqm of deep soil planting is proposed.
[image: image3.emf]
Figure 1. Proposed Site 1 Site Plan (Stage 2)
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Figure 2. Proposed Site 2 Site Plan (Stage 1)
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Figure 3. Architectural render (view from The Entrance Road, looking east to Site 1).
[image: image6.emf]
Figure 4. Architectural render (view from The Entrance Road, looking west to site 1).

The application was lodged and accepted by Council on 27 April 2023 and is subject to the provisions of the Central Coast Local Environmental Plan 2022 (CCLEP 2022) and the Central Coast Development Control Plan 2022 (CCDCP 2022). The site is zoned MU1 – Mixed use under the CCLEP 2022 and the proposed mixed-use development is permitted in the zone. 
A summary of the proposed development as detailed in the accompanying SEE is provided in the below Table 2.

Table 2. Proposal details

	
	Site 1
	Site 2
	Project Total

	Site Area
	15,025sqm
	4,269sqm
	19,249sqm

	Gross Floor Area

· Retail/F&B

· Residential

· Serviced Apartments

· Other

Total GFA
	4,195sqm

35,691sqm

4,602sqm

452sqm

44,940sqm
	1,261sqm

11,546sqm

0sqm

0sqm

12,807sqm
	5,456sqm
47,237sqm

4,602sqm

452sqm

57,747sqm

	Proposed FSR
	2.99:1
	3:1
	2.99:1

	Built Form

Commercial

· Retail/café

· Gym/other

Residential apartments

· 1 bed

· 2 bed

· 3 bed

· 4 bed

Total residential apartments

Serviced apartments
	6

1

99

99

104

7

309

45
	5

0

24

56

25

0

105


0
	11

1

123

155

129

7

414

45

	Parking

Retail/F&B

Residential

Serviced Apartments

Total

Motorcycle

Bicycle
	209

385

47

642

20

236
	86

126

0

212

8

45
	294

512

47

853

28

281


Both sites are located on the southern side of The Entrance Road, separated by the intersection with Oakland Avenue. The site is currently occupied with residential uses, with some parcels containing vacant land. Vegetation is situated to the north and west of the site. Site 1 is occupied by dwelling houses to the west and El Lago Caravan Park on the frontage of Oakland Avenue. Site 2 is vacant land with a few remnant trees located around the site.

Site 1 incorporates a local heritage item, I295, known as ‘The Lakes Hotel. The site is also opposite a locally listed boat shed and Norfolk Island Pines, I294.
The surrounding area is characterized by public recreation to the north, mixed use development to the east and west and residential development to the south. Current zoning anticipates future high density mixed use residential and commercial development on the site as well as in the broader area.

The site is zoned MU1 – Mixed Use under the provisions of the CCLEP 2022. Shop top housing developments, retail premises, indoor recreation facilities and serviced apartments are all permissible uses with consent.
The principle planning controls relevant to the proposal include State Environmental Planning Policy No. 64 – Design Quality of Residential Apartment, State Environmental Planning Policy (Resilience and Hazards) 2021 and the Central Coast Local Environmental Plan 2022. The proposal is demonstrated to fail to comply with various provisions of the planning controls including:

· Failing to comply with the various objects of the EP&A Act 1979 relating to the orderly and economic development of the land and being contrary to the public interest.

· Failing to comply with matters for consideration under Section 4.15(1) of the Act in relation to potential impacts to the surrounding area.

The development is nominated integrated development pursuant to the Water Management Act, 2000. Referral was made to the Department of Planning and Environment – Water with advice of exemption received on 5 July 2023.
The application was notified and exhibited from 19 May to 16 June 2023 inclusive. There were 24 unique submissions received.

The application is referred to the Hunter and Central Coast Regional Planning Panel as it is identified as regionally significant development pursuant to Section 2.19(1) of the State Environmental Planning Policy (Planning Systems) 2021 as the proposed development comprises over $30 million.

A kickoff briefing was held with the Panel on Wednesday 14 June 2023 in which key planning issues were discussed relating to the adjoining and locally listed heritage item, proposed encroachments onto the heritage item, urban design principles and social impacts of the proposed development on current and future intended occupants of El Lago.
The site adjoins three affected parcels known as 5W The Entrance Road, which are owned by Central Coast Council. Council’s Property Section has not provided landowners consent in relation to the proposed development and considers, that as an adjoining landowner, it is adversely affected by aspects of the proposed development.
The following consultant reports have been identified to be submitted in various forms including ‘draft’, ‘incomplete’ and ‘for discussion purposes’ only and therefore cannot be relied upon in the assessment of the proposed development:

1. Architectural plans are not appropriately scaled with limited dimensions provided and obstructed by Unit identifiers.
2. Cut and fill plans, Site 2, prepared by BVN and EM BE CE.

3. Preliminary Tree Assessment, prepared by Monaco Designs Pty Ltd and dated March 2023.
4. Site 1 Operational Waste Management Plan, prepared by Elephants Foot, Revision B and dated 24 January 2023.
5. Site 2 Operational Waste Management Plan, prepared by Elephants Foot, Revision B and dated 24 January 2023.
6. Statement of Environmental Effects, prepared by Mecone Group Pty Ltd and dated March 2023.

7. Variation Request, prepared by Mecone Group Pty Ltd and Dated March 2023.

Following a detailed assessment of the proposal, where possible, the application is recommended for refusal, subject to reasons contained within Attachment A of this report and pursuant to Section 4.16(1)(b) of the EP&A Act.
On 31 July 2023, a Class 1 Application was filed in the NSW Land and Environment Court. The application is an appeal against the respondent’s deemed refusal of the subject development application.

1. THE SITE AND LOCALITY









1.1
The Site
The Site is located within the established residential and tourist suburb of The Entrance, located close to the foreshore of Tuggerah Lake and The Entrance Channel, comprising of 15 allotments:
a. Lot 151 in DP 1078873 (9 The Entrance Road, The Entrance)
b. Lot 10 in DP 23428 (4 Clifford Street, The Entrance)
c. Lot 11 in DP 23428 (3 Clifford Street, The Entrance)
d. Lot 12 in DP 23428 (2 Clifford Street, The Entrance)
e. Lot 1 in DP 571197 (11-29 The Entrance Road, The Entrance)
f. Lot 2 in DP 571197 (11-29 The Entrance Road, The Entrance)
g. Lot 3 in DP 571197 (11-29 The Entrance Road, The Entrance)
h. Lot 1 in DP 367602 (9 Oakland Avenue, The Entrance)
i. Lot 2 in DP 367602 (7 Oakland Avenue, The Entrance)
j. Lot 3 in DP 367602 (5 Oakland Avenue, The Entrance)
k. Lot 4 in DP 367602 (3 Oakland Avenue, The Entrance)
l. Lot 1 in DP 517291 (31-33 The Entrance Road, The Entrance)
m. Lot 2 in DP 517291 (31-33 The Entrance Road, The Entrance)
n. Lot A in DP 382461 (31-33 The Entrance Road, The Entrance)
o. Lot C in DP 382461 (31-33 The Entrance Road, The Entrance)
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Figure 5. Location Plan (Site 1 and 2 shown outlined in blue).
[image: image8.png]



Figure 6. Lot Plan (Site 1 and 2 shown outlined in blue)
The Site is located on the southern side of The Entrance Road, intersected by Oakland Avenue. No. 9-29 is located on the western side of the intersection of The Entrance Road and Oakland Avenue and No. 31-33 on the eastern side of the intersection of Oakland Avenue and The Entrance Road. No. 3, 5, 7 and 9 Oakland Ave are located on the western side of Oakland Avenue and No. 2, 3, and 4 Clifford Street are located towards the southwest of the development site.

Details of the various lots are as follows:

Lot 151 in DP 1078873 (9 The Entrance Road, The Entrance)

9 The Entrance Road has a primary frontage of 20.195m to The Entrance Road, total site area of 1405.7sqm and is accommodated by a single storey brick dwelling house with metal roof and a detached metal garage to the rear. 

Lots 1 to 3 in DP 571197 (11-29 The Entrance Road, The Entrance)

11-29 The Entrance Road has a primary frontage of 91.87m to The Entrance Road, a splay of 4m and secondary frontage to Oakland Avenue of 40.915m. The site has a total site area of 2,112.7sqm and is known as El Lago Waters Tourist Park with manufactured homes, caravans, camping grounds and moveable dwellings. The Site also contains one and two storey brick and weatherboard dwellings. A local heritage listed item, ‘I295’ known as ‘The Lake House’ shown in Figure 10, sits on the northeastern corner of the Site. The Boat Shed and Norfolk Island Pines, listed as a local heritage item, ‘I294’ in Schedule 5 of the Central Coast Local Environmental Plan 2022 (CCLEP), are across the road and to the southeast.
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Figure 7. Entrance to Site, No 11-29 The Entrance Road.
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Figure 8. Looking north within the Site, No 11-29 The Entrance Road.
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Figure 9. Existing development within the Site, No. 9-29 The Entrance Road.
[image: image12.emf]
Figure 10. The Lake House

Lots 1 to 4 in DP 367602 (9, 7, 5 and 3 Oakland Avenue, The Entrance)

Consolidated, 3-9 Oakland Avenue have a frontage of 73.645m and contain vacant lots with a two-storey brick residential flat building with tiled roof at 9 Oakland Avenue. The sites are 2,286.6sqm in total. 
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Figure 11. 3 Oakland Avenue, The Entrance
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Figure 12. 5 and 7 Oakland Avenue, The Entrance
[image: image15.jpg]



Figure 13. 9 Oakland Avenue, The Entrance
Lot 1 and 2 in DP 517291 and Lot A and C in DP 382461 (31-33 The Entrance Road, The Entrance)
31-33 The Entrance Road is irregular in shape and contains three street frontages. The site contains a primary frontage to The Entrance Road with a length of 47.6m, a secondary frontage to Oakland Avenue with a length of 86.37m and a third frontage to Bent Street with a length of 47m. The eastern side boundary is shared with neighbouring residential allotments and has a length of 100.7m and is relatively flat. The site is 4,268.7sqm and it currently vacant. 

[image: image16.jpg]



Figure 14. 31-33 Oakland Avenue, The Entrance

Lot 12 in DP 23428 (2 Clifford Street, The Entrance)

2 Clifford Street has a primary frontage of 13.43m, total site area of 614.2sqm and accommodates a single storey weatherboard dwelling house with a pitched roof, timber porch and detached metal shed as shown in Figure 7 below.

[image: image17.png]



Figure 15. 2 Clifford Street, The Entrance
Lot 11 in DP 23428 (3 Clifford Street, The Entrance)

3 Clifford Street has a primary frontage of 13.41m, total site area of 613.1sqm and accommodates a single storey brick dwelling house with a pitched riled roof and detached weatherboard garage to the rear, as shown in Figure 8 below.
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Figure 16. 3 Clifford Street, The Entrance
Lot 10 in DP 23428 (4 Clifford Street, The Entrance)
4 Clifford Street has a primary frontage of 7.62m, total site area of 696.1sqm and contains a single storey brick dwelling house with a pitched tiled roof and detached weatherboard garage to the rear, as shown in Figure 9 below.
[image: image19.png]



Figure 17. 4 Clifford Street
The Site as a whole is relatively flat with an approximate slope of less than 5% towards the south-east. Bound by residential development to the south, east and west, the site fronts Tuggerah Lake to the north. 

1.2
The Locality
The site is located within the established residential and tourist suburb of The Entrance. Surrounding development comprises a mix of development densities, building typologies, architectural characters and ages. More recent construction includes higher density mixed-use developments at No. 1A The Entrance Road, located directly west of the site.
An investigation of the Deposited Plans covering the development sites has identified the following burdens and/or benefits associated with this property: 
· Site 1:
· 9 The Entrance Rd – DP1078873 Lot 151 – no benefits or burdens identified

· 11-29 The Entrance Rd – DP571197 Lots 1, 2, & 3 – Easement for Services & Access Purposes 2.44m Wide, along eastern boundary of Lot 1 (benefitting Lot 3) and associated Restriction as to User (to prevent buildings or fencing within the easement)

· 2, 3, & 4 Clifford St – DP23428, Lots 12, 11, & 10 – no benefits or burdens identified

· 3, 5, 7, & 9 Oakland Ave – DP 367602, Lots 4, 3, 2, & 1 – no benefits or burdens identified 
· Site 2: 31-33 The Entrance Rd – DP517291, Lots 1 & 2, and DP382461, Lots A & C – no benefits or burdens identified
The Site adjoins three affected parcels known as 5W The Entrance Road, (Lot 1, 2 and 4 in DP 1166419) which are owned by Council in fee simple and land identified as operational.  Site 1 is bounded by Council-owned drainage reserves, 3.05m wide along the entire southern boundary and 2.135m wide along the western boundary between The Entrance Rd and Clifford St. Note: a submission has been received requesting Council to ensure the “easement” along the southern side of the site is kept clear (i.e., between 9 & 11 Oakland Ave, and along the rear of the properties fronting Manning Rd to the south of the site); no permission has (or will) be granted by Council for works to occur within this drainage reserve. 
2. THE PROPOSAL AND BACKGROUND 







2.1
The Proposal

The proposed development is for two sites.

Site 1 is a mixed-use development with 3 levels of basement parking and one level of ground floor retail, residential recreation areas, and service areas. There are 6 separate tower buildings above this. Building B is 6 storeys, and the other buildings are 9 storeys. There are a total of 354 units on Site 1. The ground floor has 6 commercial tenancies. There is parking for 642 cars.
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Figure 18. Proposed Site Plan, Site 1

Site 2 is a mixed-use development with 2 levels of basement parking and one level of ground floor retail, and service areas. The second storey comprises apartments wrapping around the site facing the street and back of house service and plant areas. There are 2 separate tower buildings above this. The building to the north is 9 storeys with an additional roof top terrace. The building to the south is 8 storeys. There are a total of 105 units on Site 1. The ground floor has 5 commercial tenancies. There is parking for 212 cars.

2.2
Background
The subject development application was registered on the Planning Portal on 27 April 2023 and accepted by Central Coast Council on 10 May 2023. 

A chronology of the development application since lodgment is outlined below, including the Hunter and Central Coast Regional Planning Panel’s involvement with the application:
Table 2. DA chronology

	Date
	Event

	24 March 2023
	DA registered on the NSW Planning Portal

	27 April 2023
	DA formally accepted by Central Coast Council

	10 May 2023
	DA formally notified to the Planning Panels Secretariat under Planning Systems SEPP 2021

	10 May 2023
	Council’s Tree Assessment Officer supported proposal, subject to conditions

	16 May 2023
	Council’s Engineer – Water Assessment supported proposal, subject to conditions

	19 May 2023
	Ausgrid supported proposal, subject to conditions

	19 May to 16 June 2023
	Application exhibited. 24 unique submissions received, 23 of which objected to the proposed development and one (1) supported the proposed development. 

	23 May 2023
	Site inspection held with Applicant and Council’s Assessing Officer

	29 May 2023
	TfNSW supported proposal, subject to conditions

	1 June 2023
	Council’s Contributions Officer supported proposal, subject to conditions

	14 June 2023
	Kick off briefing held with the Hunter and Central Coast Regional Planning Panel (applicant declined attending)

	5 July 2023
	RFI issued to applicant

	5 July 2023
	NSW Department of Planning and Environment – Water advised works are exempt from controlled activity approval and no further assessment by agency necessary

	28 July 2023
	Council’s Consultant Landscape Architect advised deficiencies

	31 July 2023
	Council’s Waste Officer advised deficiencies

	8 August 2023
	Class 1 Appeal lodged

	28 September 2023
	Water NSW - Request for Information received


2.3
Site History
The following applications have previously been considered in relation to the subject site/s:

· TA/1663/1996 for the application to remove one (1) paperbark tree at the front refused on 18 September 1996.
· TA/1030/1997 to remove pine in front of cabin 12 refused on 8 September 1997

· DA/1936/2004 to demolish existing structures except for the heritage listed building approved on 14 September 2004.
· DA/2660/2004 for a managed resort facility – deferred commencement consent issued 14 October 2009. Prior to it being operational, the consent lapsed on 14 October 2011.

· DA/458/2012 for the refurbishment of existing restaurant including the outdoor seating area approved on 4 September 2012.
· DA/458/2012/A amending application for the above referenced DA approved on 18 October 2012.
· SCC/98/2012 to refurbish the existing restaurant including the outdoor seating area approved on 22 January 2013.
· BC/126/2012 to refurbish the existing restaurant including the outdoor seating area approved on 11 March 2013.
· LA/242/2014 to operate a caravan park approved on 7 October 2015.
· TA/11/2017 to remove three trees approved on 10 April 2017.
· TA/25/2020 to remove three trees approved on 19 February 2020.
· PDA/26/2022 for a pre-lodgement meeting relating to an 11 storey mixed use development comprising of basement car park, ground floor commercial and 117 units held on 23 March 2022, minutes issued on 20 May 2022.

· DA/908/2022 for the demolition of existing structures withdrawn on 15 August 2023.
The applicant wrote to Council on Tuesday 15 August 2023 seeking to withdraw the application relating to the demolition of existing structures and consolidate this with the subject development application.

Accordingly, the description of the proposed development has been amended to correctly capture the proposed form of development, being:

‘Demolition of existing structures and construction of a mixed-use development consisting of 11 retail tenancies, gymnasium and 414 residential units and serviced apartments’.

The development site is generally known as “The Klumper Site” so named after the Owner of a previously approved Iconic Development (which did not proceed, and the deferred commencement lapsed, refer DA/2660/2004 & DA/2660/2004/A). The site was subsequently sold to the current Owner (The Entrance Group) in August 2014, along with 35-47 The Entrance Rd and 4 Bent St (to the east of the subject development site). 
Closed roads around the site

The previous Iconic Development approved for this site included public road closures along the Entrance Rd (from the west of the site through to the Wilfred Barrett Drive underpass) and Oakland Ave (from Bent Street to The Entrance Road). To facilitate this previous development, these roads were made into Public Land (now referred to as 5W The Entrance Rd, owned by CCC) with easements created throughout and are no longer deemed to be Public Roads (refer DP 1166419, Lots 1, 2, & 4). Subsequently, the only Public Road access currently available to Site 1 is off the Oakland Ave & Bent St intersection and off the Clifford St cul-de-sac, and off Bent St for Site 2. 

Whilst the proposal does not seek any vehicular access to the development from these closed roads, pedestrian access is proposed off these areas and both sites utilise these areas as “retail frontages”, to which Council’s Commercial Property section has raised concern. Furthermore, the development proposes significant drainage upgrade works through the closed portion of Oakland Avenue and across a closed portion of The Entrance Road. As these works are technically within Council land (i.e., not a gazetted Public Road where works can be managed under the Roads Act 1993), Owner’s Consent is required to be provided by Council to support these proposed works, which has not been forthcoming from Council’s Commercial Property section. 

Council’s Development Engineer identifies that the original proposal (and signed Deed of Agreement) for the closure of these roads included requirements for the developer (at that time) to create “Lot 3” over the 14.59m (at south) to 17.3m wide (at north) eastern portion of existing Lot 5, DP790801, then construct a new public road (following demolition of the existing El Lago Waters motel on the site) within Lot 3, to be dedicated to Council as public road upon completion of the road construction works. The Deed also clearly states that, until such time as Lot 3 is open to use as a public road, Lots 1 and 2 (i.e., the properties currently known as 5W The Entrance Road) shall remain open to traffic and remain a public thoroughfare. These Clauses were established to ensure public road access remained available to all properties along The Entrance Rd (to the east of Oakland Ave) both during and after the construction of that development. 

3.
STATUTORY CONSIDERATIONS







When determining a development application, the consent authority must take into consideration the matters outlined in Section 4.15(1) of the EP&A Act. These matters are of relevance to the DA including the following:

(a) The provisions of any environmental planning instrument, proposed instrument, development control plan, planning agreement and the regulations

(i) Any environmental planning instrument, and

(ii) Any proposed instrument that is or has been the subject of public consultation under this Act and that has been notified to the consent authority (unless the Planning Secretary has notified the consent authority that the making of the proposed instrument has been deferred indefinitely or has not been approved), and

(iii) Any development control plan, and

(iiia) 
Any planning agreement that has been entered into under section 7.4 or any draft planning agreement that a developer has offered to enter into under section 7.4 and

(iv) The regulations (to the extent that they prescribe matters for the purposes of this paragraph) that apply to the land to which the development application relates,

(b) The likely impacts of that development, including environmental impacts on both the natural and built environments and social and economic impacts in the locality,

(c) The suitability of the site for the development,

(d) Any submissions made in accordance with this Act or the regulations,

(e) The public interest.

These matters are further considered below.
It is also noted that the proposal is:

· Nominated Integrated Development (s4.46) under the Water Management Act 2000.
· Requires concurrence/referral (s4.13) under the State Environmental Planning Policy (Transport and Infrastructure) 2021.
3.1

Environmental Planning Instruments, Proposed Instrument, Development Control Plan, Planning Agreements and the Regulations
The relevant environmental planning instruments, proposed instruments, development control plans, planning agreements and the matters for consideration under the Regulation are considered below.

a) SECTION 4.15(1)(a)(i) – PROVISIONS OF ENVIRONMENTAL PLANNING INSTURMENTS

The following pieces of legislation are relevant to this application:

· Fisheries Management Act, 1994
· Water Management Act, 2000

· State Environmental Planning Policy (Planning Systems) 2021

· State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004

· State Environmental Planning Policy (Biodiversity and Conservation) 2021

· State Environmental Planning Policy (Resilience and Hazards) 2021
· Chapter 2: Coastal Management
· Chapter 4: Remediation of Land
· State Environmental Planning Policy (Transport and Infrastructure) 2021
· State Environmental Planning Policy No. 65 – Design Quality of Residential Apartment Development

· Central Coast Local Environmental Plan 2022
A summary of the key matters for consideration arising from the abovementioned SEPPs are provided in the table below.
Table 3. Summary of applicable Environmental Planning Instruments

	EPI
	Matters for consideration
	Satisfactory 

	Water Management Act 2000
	Controlled Activity Approvals

Consideration of potential and/or realised groundwater impacts and management.
	Yes
No

	Fisheries Management Act 1994
	Section 205 of the Act requires NSW Fisheries to consider the proposed development which has the potential to impact negatively upon existing seagrass. 

To date, Council is yet to receive a referral response from NSW Fisheries and the Panel therefore cannot be satisfied the provisions of this Act have been met.
	No

	State Environmental Planning Policy (Planning Systems) 2021
	Chapter 2: State and Regional Development

Section 2.19(1) declares the proposal regionally significant development pursuant to Clause 2 of Schedule 6 as it comprises of development over $30million.
	Yes

	State Environmental Planning Policy (Building and Sustainability Index: BASIX) 2004
	The application is accompanied by valid BASIX Certificates which demonstrate the proposed development can satisfy the relevant thermal, water and energy commitments as required by the SEPP.
	Yes

	State Environmental Planning Policy (Biodiversity and Conservation) 2021
	Despite the subject site being greater than 1ha in size, Chapter 3 Koala Habitat Protection 2020 of the SEPP does not apply as the land use zone is not specified as the following:

(a) RU1 Primary Production

(b) RU2 Rural Landscape

(c) RU3 Forestry.
	N/A

	State Environmental Planning Policy (Resilience and Hazards) 2021
	Chapter 2: Coastal Management
Chapter 4: Remediation of Land
	No
Yes

	State Environmental Planning Policy (Transport and Infrastructure) 2021
	The proposed development is traffic generating development in accordance with Section 2.122/Schedule 3 of the SEPP and was referred to Transport for NSW (TfNSW) for review and comment.

TfNSW advised on 29 May 2023 it raises no objection or requirements to the proposed development.
	Yes

	State Environmental Planning Policy No. 65 – Design Quality of Residential Apartment Development
	The proposed development fails to satisfy the consideration of SEPP 65 and associated ADG.
	No

	Central Coast Local Environmental Plan 2022
	Clause 1.2 – Aims of Plan
Clause 2.3 – Zone objectives and land use table

Clause 2.7 – Demolition

Clause 4.3 – Height of Buildings

Clause 4.4 – Floor Space Ratio

Clause 4.6 – Exceptions to Development Standards

Clause 5.10 – Heritage Conservation

Clause 5.21 – Flood Planning

Clause 7.1 – Acid Sulfate Soils

Clause 7.6 – Essential Services

Clause 7.23 – Transitional provision for floodplain risk management
	No

	Proposed instruments
	Nil identified
	N/A

	Central Coast Development Control Plan 2022
	Chapter 1.2: Notification of Development Proposals

Chapter 2.3: Residential Flat Buildings and Shop Top Housing

Chapter 2.13: Transport and Parking

Chapter 2.14: Site Waste Management

Chapter 3.1: Floodplain Management and Water Cycle Management

Chapter 3.2 Coastal Hazard Management

Chapter 3.3 On-site Sewage Management

Chapter 3.5 Tree and Vegetation Management

Chapter 3.6 Heritage Conservation

Chapter 3.7 Geotechnical Requirements

Chapter 4.6 The Entrance Peninsula
	No


Consideration of the relevant SEPPs is further outlined below.

Water Management Act 2000 - Controlled Activity Approval
In accordance with s.4.46(1) of the Environmental Planning and Assessment Act 1979, the application has been nominated as being integrated development for the purposes of requiring a controlled activity approval and has been referred to the Department of Planning & Environment - Water (DPE – Water) for their Approval, as the proposed development is within 40m of a mapped watercourse. 
DPE Water responded to Council on 5 July 2023 (Reference IDAS-2023-10240) and advised that the proposed works are exempt from the need to obtain a controlled activity approval in accordance with Water Management Act (General) Regulation, Schedule 4, 36 – Activities within exempt waterfront land maps for estuaries and lakes. 

Accordingly, DPE Water advise that no further assessment by the Agency is necessary.

The Panel can be satisfied the proposal is satisfactory with regards to section 4.46(1) the Water Management Act 2000.

Construction Dewatering

The proposed development has a significant potential to interfere with ongoing groundwater flows and/or require construction dewatering. The response received from the Department of Planning and Environment – Water, dated 5 July 2023, did not consider the issue of groundwater impacts and the potential need for a section 91(3) Water Management Act 2000 permit for the proposal. 

The application was subsequently referred to Water NSW with comments received by the Agency on 28 September 2023 requesting the following:
1.   WaterNSW note section 4.5.4 of the Geotechnical Report – “As the construction of the proposed three levels of basement will intercept the groundwater table at the site, a water-tight tanked basement design may be required if dewatering is not conducted”. 



WaterNSW requires a definitive answer regarding the basement construction type, being either tanked (fully watertight) or drained (requiring permanent ongoing dewatering). 

2. If a tanked basement design is proposed, the following information is requested. 

( Volume of water to be extracted annually if available – WaterNSW note section 4.6 of the Geotechnical Report of 5.814ML/Day. 

( Duration of the water take for dewatering if available. 

( Method of measuring the water take and recording. 
3. If a drained basement design is proposed, WaterNSW and the Department of Planning and Environment -Water (DPE) will require additional modelled data to support a hydrogeological review and assessment. The Geotechnical report (or equivalent) will WaterNSW | Page 2 of 3 need to be updated accordingly and satisfy requirements detailed in the below Table 1 Modelling Inputs.
If the information has not been received by WaterNSW within 28 days, and no request for an extension of time has been received, WaterNSW may refuse to issue General Terms of Approval.

Given the application is under Appeal and date of the referral response, the above has not been addressed.
Fisheries Management Act 1994

The application was referred to NSW Fisheries in accordance with section 205 of the Fisheries Management Act 1994 as the proposal seeks to include the installation of new stormwater piping to discharge into Tuggerah Lake. The civil engineering plans note that there will need to be some reconstruction of the seawall as required. Details as to the works have not been provided.

The proposals stormwater outflow will be constructed in an area where the Zostera capricorni seagrass is known to be found.

The Applicant has not obtained a permit under the Fisheries Management Act 1994 to cut, remove, damage or destroy Zostera capricorni seagrass, nor for the potential impacts of the outflow from the stormwater pipe into Tuggerah Kale, or provided sufficient information to demonstrate that a permit is not required and the nature and scale of those impacts.
At the time of writing the assessment report, the referral response remains outstanding.

The Panel, therefore, cannot be satisfied the proposal is satisfactory with regards to section 205 of the Fisheries Management Act 1994 (Refusal Reason 2).
State Environmental Planning Policy (Planning Systems) 2021

Chapter 2: State and Regional Development

The proposal is regionally significant development pursuant to Section 2.19(1) as it satisfies the criteria in Clause 2 of Schedule 6 of the Planning Systems SEPP - the proposal is general development that has a capital investment value over $30 million. Accordingly, the Hunter and Central Coast Regional Planning Panel is the consent authority for this application.

The Panel can be satisfied the proposal is consistent with this Policy.

State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004

The application is accompanied by the following:

· Multi Dwelling BASIX Certificate No. 1336930M_02 and dated 6 March 2023 (Site 1)

· Multi Dwelling BASIX Certificate No. 1322320M_02 and dated 3 March 2023 (Site 2)

The Certificates demonstrate the proposed development satisfies the relevant water, thermal comfort and energy commitments as required by SEPP (BASIX). Subject to relevant conditions, the provisions of the SEPP can be satisfied.

The Panel can be satisfied the proposal is consistent with this Policy.

State Environmental Planning Policy (Biodiversity and Conservation) 2021
Chapter 3 Koala Habitat Protection 2020

Despite the Site being greater than 1ha in size, Chapter 3 does not apply as the land use zone is not specified as the following:
(a) Zone RU1 Primary Production,

(b) Zone RU2 Rural Landscape,

(c) Zone RU3 Forestry.

The Panel can be satisfied no further consideration of Chapter 3 of the Policy is applicable in this instance.
State Environmental Planning Policy (Resilience and Hazards) 2021
Chapter 2: Coastal Management
The subject site is located within the coastal environment area and coastal use area. Sections 2.10 and 2.11 are to be taken into consideration by the consent authority when it considers and determines an application to carry out development on land to which this SEPP applies.
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Figure 19. Coastal Environment Area Map
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Figure 20. Coastal Use Area Map
The following table provides an assessment against Clauses 2.10 and 2.11 of the SEPP.
Table 4 Summary of SEPP assessment.
	Matters for Consideration
	Compliance

	(1) Development consent must not be granted to development on land that is within the coastal environment area unless the consent authority has considered whether the proposed development is likely to cause an adverse impact on the following:

	(a) the integrity and resilience of the biophysical, hydrological (surface and groundwater) and ecological environment
	The Proposal includes the installation of new stormwater piping that will discharge into Tuggerah Lake. The civil engineering plans note that there will need to be some reconstruction of the seawall as required. Detail as to the works proposed has not been provided.

The Proposal’s stormwater outflow will be constructed in an area where the Zostera capricorni seagrass is known to be found. 

The Applicant has not obtained a permit under the Fisheries Management Act 1994 to cut, remove, damage or destroy Zostera capricorni seagrass, nor for the potential impacts of the outflow from the stormwater pipe into Tuggerah Lake, or provided sufficient information to demonstrate that a permit is not required and the nature and scale of those impacts. 

On the basis of the above, the Proposal has not satisfactorily demonstrated it is not likely to cause an adverse impact to the integrity and resilience of the biophysical, hydrological and ecological environment.

	(b) coastal environmental values and natural coastal processes
	

	(c) the water quality of the marine estate (within the meaning of the Marine Estate Management Act 2014), in particular, the cumulative impacts of the proposed development on any of the sensitive coastal lakes identified in Schedule 1
	

	(d) marine vegetation, native vegetation and fauna and their habitats, undeveloped headlands and rock platforms
	

	(e) existing public open space and safe access to and along the foreshore, beach, headland or rock platform for members of the public, including persons with a disability
	

	(f) Aboriginal cultural heritage, practices and places
	

	(g) use of the surf zone.
	The site is not in proximity to the surf zone.

	(2) Development consent must not be granted to development on land to which this clause applies unless the consent authority is satisfied that:

	(a) the development is designed, sited and will be managed to avoid an adverse impact referred to in subclause (1)
	The excessive bulk, scale and size of the proposal, including the exceedance of the height control under the CCLEP 2022 will have an adverse overshadowing impact and will result in the loss of existing views from public places to the foreshore. In addition the proposal will impact on the visual amenity and scenic qualities of the coast, including coastal headlands. The proposed development has not been suitably sited or managed to address these impacts. No attempt has been made to reasonably avoid or minimise these impacts.

	(b) if that impact cannot be reasonably avoided - the development is designed, sited and will be managed to minimise that impact
	

	(c) if that impact cannot be minimised - the development will be managed to mitigate that impact
	


The Panel cannot be satisfied the proposed development has met the requirements of Part 2 of the SEPP in this instance (Refusal Reason 3).
Chapter 4: Remediation of Land

Clause 4.6 requires the approval authority to consider whether the land is contaminated and if the land is contaminated, it is satisfied that the land is suitable in its contaminated state (or will be made suitable after remediation) for the purpose for which the development is proposed to be carried out. 
Further under clause 4.6(2) before determining an application for consent to carry out development that would involve a change of use of land, the approval authority must consider a report specifying the findings of a preliminary investigation of the land concerned carried out in accordance with the contaminated land planning guidelines.

The application is accompanied by a Site Contamination Investigation Report, prepared by Geotesta, and dated 25 November 2021. The Report and Preliminary Site Investigation (PSI) includes a review of current and historical activities on the site, an assessment of potential risk of soil/groundwater contamination existing on the land and assessment of this. 
The Report, Demolition Plan and Demolition Work Plan, prepared by Universal Property Group was referred to Council’s Environmental Health Officer who advised the Applicant has generally addressed the requirements of the SEPP by considering the site history, undertaking a site investigation and considering the sampling and analysis to support any conclusions made within the Preliminary Site Investigation. Although exceedances were detected in the groundwater for total phosphorus and total nitrogen, there is no historical land uses that may have contributed to these results.
Council’s Environmental Health Officer concurs with the finds that these results appear to be reflective of the surrounding environment and considered to be a low risk to the public health and environment.
Due to the age of the structures that will be required to be demolished, there is the potential for asbestos building materials to be present. Therefore, to ensure no legacy issues are created and to ensure that the health and well being of the surrounding community are protected, recommended conditions of consent are provided should any consent be granted in relation to the proposed development.

The Panel can be satisfied the relevant provisions of Chapter 4 of the SEPP are satisfied in this regard.
State Environmental Planning Policy (Transport and Infrastructure) 2021
The proposal includes parking provision for 854 parking spaces which is a type and scale of development specified under Column 2 of Schedule 3 of the SEPP (Transport and Infrastructure) 2021 as traffic-generating development. Section 2.122 of the SEPP specifies that before determining a development application, the consent authority must give written notice of the application to Transport for NSW (TfNSW) and any response received within 21 days is to be taken into consideration.
The application was referred to TfNSW for comment, who advised on 29 May 2023:

· The proposed development contributes to the intensification of traffic in the northern sector of the Entrance. The Entrance District Development Contributions Plan (April 2020) identifies that intersection and pedestrian facility works will be required to cater for additional traffic due to increased development in the Entrance District.
· The plan notes future realignment of Manning Road to form a four-way intersection Oakland Parade and Coral Street. The development will significantly increase traffic volumes at this intersection.
· Considering upgrades identified in the Contributions Plan, Council may consider funding avenues and apportionment of contributions by developers to upgrade the intersection.
· Council should ensure that appropriate traffic measures are in place during the construction phase of the project to minimise the impacts of construction vehicles on traffic efficiency and road safety within the vicinity.
· Discharged stormwater from the development shall not exceed the capacity of the Central Coast Highway stormwater drainage system. Council shall ensure that drainage from the site is catered for appropriately and should advise TfNSW of any adjustments to the existing system that are required prior to final approval of the development.
· All matters relating to internal arrangements on-site such as traffic/pedestrian management, parking, manoeuvring of service vehicles and provision for people with disabilities are matters for Council to consider.
In summary, TfNSW reviewed the application and raises no objection to or requirements for the proposed development ion accordance with Section 2.122/Schedule 3 of the SEPP (Transport and Infrastructure) 2021.
The application was also referred to Council’s Traffic and Transport Engineer who advised that traffic generated by the proposal will not have a significant impact on the surrounding local road network as access to the development will mostly be via the intersection of Oakland Avenue and Coral Street.

The Panel can be satisfied the provisions of SEPP (Transport and Infrastructure) 2021 have been satisfied in this instance.
State Environmental Planning Policy No. 65 – Design Quality of Residential Apartment Development
SEPP No. 65 applies to the subject development and requires the design quality of the development be taken into consideration and evaluated against the design quality principles. Additionally, Clause 30(2) of SEPP 65 requires such development to be designed in accordance with the associated Apartment Design Guide (ADG) as follows:
30(2)
Development consent must not be granted if, in the opinion of the consent authority, the development or modification does not demonstrate that adequate regard has been given to:
(a) The design quality principles, and

(b) The objectives specified in the Apartment Design Guide for the relevant design criteria.

The proposed development incorporates 52 serviced apartments and 407 residential units. The Central Coast Local Environmental Plan 2022 defines serviced apartments as follows:

serviced apartment means a building (or part of a building) providing self-contained accommodation to tourists or visitors on a commercial basis and that is regularly serviced or cleaned by the owner or manager of the building or part of the building or the owner’s or manager’s agents.

Clause 1.9 of the CCLEP 2022 states that SEPP 65 applies to development for the purposes of serviced apartments.
Therefore, for the purposes of this assessment, consideration against the 9 design quality principles relates to the whole building.
Design Quality Principles

Part 4 of the Policy introduces 9 design quality principles. These principles do not generate design solutions but provide a guide to achieving good design and the means of evaluating the merits of proposed solutions. A response to those design principles, (prepared by the project architects EM BE CE for Site 2 only), supports the application as required by the Environmental Planning and Assessment Regulation 2021.
The following table provides an assessment of the proposal against those principles having regard to the comments of Council’s Urban Designer.
Table 5. Design Quality Principles assessment for Site 1
	Principles
	Council Assessment Response

	Context and neighbourhood character
	Council disagrees with the Applicant’s assessment summary.

Evidence of site analysis and design decisions based on an understanding of the site context is limited. The proposal does not acknowledge the coastal setting on the lake foreshore, and it does not adequately respond to or respect heritage items on the site or in its vicinity (apart from proposing to retain them).

Neighbourhood character has not been analysed graphically and it is not evident on the architectural response. 

	Built form and scale
	Council disagrees with the Applicant’s assessment summary.
The scale of the development exceeds the permissible height limit in 5/6 towers. The built form is a single podium level with tower elements above that do not vary throughout the storeys. 

There is no attempt to break up the overall bulk and scale by different architectural treatments or modulation of building form.

	Density
	Council somewhat agrees with the Applicant’s assessment summary however notes the density is close to the maximum permitted FSR and it seems that this is preventing compliance with some ADG requirements.
Current infrastructure at The Entrance is limited and will need significant upgrades to support the influx of residents across the sites.

	Sustainability
	Council somewhat agrees with the Applicant’s assessment summary however solar access and cross-ventilation calculations are incorrect with some south facing or single aspect units identified as complying. No external screened clothes drying areas are provided.

	Landscape
	Council disagrees with the Applicant’s assessment summary.
Insufficient information has been submitted to enable proper consideration of landscaping with no evidence of partnerships with First Nations people or Connecting to Country. Elevation of ground floor levels to flood freeboard appears minimal. The design rationale for public and private areas is unclear. Deep soil zones are not co-located with usable communal open space areas.

	Amenity
	Council somewhat agrees with the Applicant’s assessment summary however, the proposed study nooks appear to have replaced internal unit storage in many residential dwellings. Individual storage cages are limited in the basement. Solar access and cross ventilation calculations are incorrect with some south-facing or single aspect units identified as complying. Some narrow balcony areas are inaccessible or unusable.

	Safety
	Council agrees that the proposal is structured and responds to the principles of addressing the public domain, activation and public surveillance of The Entrance Road, Oakland Avenue and Clifford Street with safe and legible entry points. The proposed envelopes and their interaction with existing building prioritise safety and security, with an emphasis on social interaction, communal ownership and passive surveillance.
Council agrees that the proposal has the potential to significantly improve safety and security within the vicinity and enhance the relationship between the public domain and the private and commercial functions of the site overall.

	Housing diversity and social interaction
	The proposal has the potential to address the diverse needs of the residential spectrum and range of complimentary services within the retail and commercial floorspace proposed.

	Aesthetics
	Council disagrees with the Applicant’s assessment summary as the aesthetic choices seem very limited considering the size of the development. There is no differentiation between the façade treatment on various storey levels with little differentiation in the character of the buildings. The aesthetics do not seem to pay attention to the unique lakeside location and development appears to be anonymous with complicated wayfinding.


Table 6. Design Quality Principles Assessment for Site 2
	Principles
	Council Assessment Response

	Context and neighbourhood character
	Council disagrees with the Applicant’s assessment summary. There is limited evidence of site analysis and design decisions. The proposal does not acknowledge the coastal setting on the lake foreshore. The proposal does not respect or respond appropriately to the heritage items in the vicinity of the site and neighbourhood character has not been analysed graphically nor is it evident in the architectural response.

	Built form and scale
	Council somewhat agrees with the Applicant’s assessment summary except that the scale of the development exceeds the permissible height limits in some areas.

	Density
	Council somewhat agrees with the Applicant’s assessment summary except that the density is close to the maximum permitted FSR and it is unclear at this stage if this is preventing compliance with some ADG requirements. Current infrastructure at the Entrance is limited and will need significant upgrades to support the influx of residents across the two sites.

	Sustainability
	Council somewhat agrees with the Applicant’s assessment summary however solar access and cross-ventilation calculations are incorrect with some south facing or single aspect units identified as complying. No external screened clothes drying areas are provided.

	Landscape
	Council disagrees with the Applicant’s assessment summary.

Insufficient information has been submitted to enable proper consideration of landscaping with no evidence of partnerships with First Nations people or Connecting to Country. Elevation of ground floor levels to flood freeboard appears minimal. The design rationale for public and private areas is unclear. Deep soil zones are not co-located with usable communal open space areas. Proposed awnings at Level 1 block the growth of proposed street trees. 

	Amenity
	Council somewhat agrees with the Applicant’s assessment summary however, the proposed study nooks appear to have replaced internal unit storage in many residential dwellings. Individual storage cages are limited in the basement. Solar access and cross ventilation calculations are incorrect with some south-facing or single aspect units identified as complying. Some narrow balcony areas are inaccessible or unusable.

	Safety
	Council agrees that the proposal is structured and responds to the principles of addressing the public domain, activation and public surveillance of The Entrance Road and Oakland Avenue with safe and legible entry points. The proposed envelopes and their interaction with existing building prioritise safety and security, with an emphasis on social interaction, communal ownership and passive surveillance.

Council agrees that the proposal has the potential to significantly improve safety and security within the vicinity and enhance the relationship between the public domain and the private and commercial functions of the site overall.

	Housing diversity and social interaction
	The proposal has the potential to address the diverse needs of the residential spectrum and range of complimentary services within the retail and commercial floorspace proposed.

	Aesthetics
	Council agrees with the Applicant’s assessment summary.


Apartment Design Guide (ADG)
The relevant provisions of the ADG are considered within an assessment table in Attachment B. The proposal complies with the ADG other than the following:

· Local Character and Context (1B) – The subject sites are located within a local centre in a coastal setting with several items of heritage significance both within the site or near the site. The mixed-use development is compatible with the local centre; however, the design does not appropriately respond to its coastal setting and surrounding items of heritage significance. It is not entirely necessary for large areas of commercial floor area provided as there are currently many vacant tenancies within the local centre, in addition to the subject sites being on the periphery of this centre.
· Precincts (1C) – The design rationale is unclear for Sites 1 and 2. Site 1 is relatively large and should be considered as a precinct and the proposed building form for Site 2 could better demonstrate consideration to its coastal setting.
· Building Separation (2F) – Sites 1 and 2 fail to satisfy minimum building separation distances.
· Street Setbacks (2G) – Sites 1 and 2 fail to satisfy minimum street setback requirements.
· Side and rear setbacks (2H) – Sites 1 and 2 have failed to satisfy minimum side and rear setbacks.
· Site Analysis (3A) – Minimal information has been provided pertaining to design decisions and their rationale, based on an understanding of its unique context to the foreshore. The proposal fails to acknowledge its coastal setting, neighbourhood character has not been analysed and many elements of the ADG as per the ADG Checklist have not been provided. This is including but not limited to, surrounding existing vegetation (street trees and substantial palms in front of site), existing heritage items in close proximity to the site, location of POS or communal areas on adjoining land, location of utilities and easements (future carriageway).
· Orientation (3B) - The development on Site 1 does not respond to the streetscape while optimising solar access within the development. The layouts of the buildings are the same whether or not they face the street, and the building forms are the same on each level and do not allow for greater setbacks at upper levels to optimise solar access within the development. Further, no attempt has been made to minimise overshadowing of properties to the south. Development on Site 2 will overshadow sites to the east and south. A minimal setback to the boundaries has been provided of less than 6m, and setbacks have not been increased on upper levels in accordance with the ADG, so overshadowing of neighbouring properties has not been minimised.
· Public Domain Interface (3C) - The development on Site 1 has a poor differentiation between public and private areas. Ground floor retail faces streets as well as communal open space areas. More private areas within the site like the stand of trees near Clifford Street are accessible to the public and there are concerns about safety and security in this area. Amenity is neither retained or provided for Sites 1 or 2 in relation to the public domain.
· Deep Soil (3E-1) - Site 2 has an area of 4,269m² meaning an area of approximately 299m² with a minimum dimension of 6m must be provided as deep soil zones. The deep soil zones provided have a width varying between 5.2m – 5.6m, not 6m as required, and so do not qualify for inclusion in the calculation. Site 2 has 0m² provided as deep soil zones.
· Visual Privacy (3F-1) – The proposed development fails to provide minimum separation distances from buildings to the side and rear boundary for Site 1. 

· Pedestrian Access (3G) – Neither development for Site 1 or 2 provides building entries and pedestrian access points that connect to and address the public domain. Access and entry points and pathways are neither accessible nor easy to identify. 
· Solar access (4A-1) – Council could not verify solar access to Site 1 as window openings are not clear on the accompanying floor plans and no internal elevational plans have been provided. 64/105 residential units (62%) receive at least 3 hours of sunlight for Site 2, failing to comply with the minimum 70% required.
· Natural ventilation (4B-3) – Sites 1 and 2 fail to meet the minimum 60% cross ventilation requirements. Council could not verify cross ventilation to Site 1 as the window openings are not clear on the accompanying floor plans and no internal elevational plans have been provided and Site 2 only provided 58 units or 55% as cross ventilated.
· Room depths (4D-2) and Apartment layout (4D-3) – Sites 1 and 2 fail to satisfy minimum room depths and apartment layout requirements.

· Private open space and balconies (4E) – Sites 1 and 2 fail to meet minimum primary, private open space requirements and minimum balcony dimensions.

· Common circulation (4F-1) – Proposed Buildings A, C and E to Site 1 exceed the maximum number of apartments off a circulation core on a single level. Corridors to Site 2 are minimum 21m in length and do not provide a break or articulation with little to no solar access or daylight.
· Storage (Part 4G) – Council cannot verify storage areas as labels obscure accompanying floor plans to the proposed development on Site 1. There are 41/105 (or 39%) units to Site 2 that are provided to Site 1, failing to meet minimum requirements. Site 1 proposes 354 residential units and only 124 cages, equating to only 35% and Site 2 proposes 105 residential units with only 74 individual storage cages, equating to 70% of units on site.
· Acoustic Privacy (4H) – Adequate building separation is not provided within the development or from neighbouring residential uses. 

· Facades (4M) – Neither development on proposed Sites 1 or 2 provide building facades that offer visual interest along the street whilst respecting the character of the area. The proposed façade treatment is mostly the same on all levels, except for the ground floor of the buildings with ample opportunity to ensure the character of the local area and its proximity to both the foreshore and heritage items is respected. 
· Roof design (4N) – The proposed roof design to Site 1 has not made use of the opportunity to maximise open space or use for residential purposes.

· Landscape Design (4O) – Landscape design drawings to both Sites 1 and 2 have limited detail, resulting in Council being unable to ensure viable and sustainable landscaping that contributes to the streetscape and amenity.

· Planting on Structures (4P) – Landscape design drawings to both Sites 1 and 2 have limited detail relating to planting on structures that demonstrates a contribution to the quality and amenity of communal and public open spaces.

· Adaptive Reuse (4R) – The development application has failed to discuss adaptive reuse of the existing heritage building on proposed Site 1.

· Mixed Use (4S) – The scale of the proposed commercial tenancies to Site 1 are not considered to be appropriate given the sites location at the periphery of the centre and the already high numbers of existing commercial vacancy rates.

· Energy Efficiency (4U) – No outdoor screened clothes drying areas have been provided for either of the developments on Site 1 and Site 2.
· Building maintenance (4X) - Site 1 there are some concerns about the proposed render and paint finishes, which will weather in this coastal location. Render at the ground floor can be easily damaged. If appropriate balcony drainage is provided via a floor waste or similar, and a high-quality render is applied, this may not be an issue.
In conclusion, the proposal fails to comply with the nine design quality principles of SEPP 65 and the majority of relevant provisions in the Apartment Design Guide (Refusal Reason 4).
Central Coast Local Environmental Plan 2022
The relevant local environmental plan applying to the site is the Central Coast Local Environmental Plan 2022 (CCLEP 2022). The aims of the CCLEP 2022 are to promote a high standard of urban design that responds appropriately to the existing or desired future character of areas.
Zoning and Permissibility (Part 2)
The site is zoned MU1 – Mixed Use pursuant to Clause 2.2 of the CCLEP 2022.
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Figure 21. Land Use Zoning Map.

The CCLEP 2022 defines the development as:

mixed use means a building or place comprising 2 or more different land uses.
The proposal seeks consent to construct a mixed-use development incorporating the following defined land uses:
Residential flat building means a building containing 3 or more dwellings, but does not include an attached dwelling, co living housing or multi dwelling housing.

food and drink premises means premises that are used for the preparation and retail sale of food or drink (or both) for immediate consumption on or off the premises, and includes any of the following – 
(a) a restaurant or café,

(b) take away food and drink premises,

(c) a pub,

(d) a small bar.
recreation facility (indoor) means a building or place used predominantly for indoor recreation, whether or not operated for the purposes of gain, including a squash court, indoor swimming pool, gymnasium, table tennis centre, health studio, bowling alley, ice rink or any other building or place of a like character used for indoor recreation, but does not include an entertainment facility, a recreation facility (major) or a registered club.

serviced apartment means a building (or part of a building) providing self-contained accommodation to tourists or visitors on a commercial basis and that is regularly serviced or cleaned by the owner or manager of the building or part of the building or the owner’s or manager’s agents.


Note – Serviced apartments are a type of tourist and visitor accommodation – see the definition of that term in this Dictionary.

Note – the Applicant has applied for 52 serviced apartments, however these are not self-contained in a manner consistent with the definition (as they do not include laundry facilities). Therefore, it is considered that the proposed self-contained units are hotel or motel accommodation for the purposes of tourist accommodation. 

hotel or motel accommodation means a building or place (whether or not licensed premises under the Liquor Act 2007) that provides temporary or short-term accommodation on a commercial basis and that –

(a) comprises rooms or self-contained suits, and

(b) may provide meals to guests or the general public and facilities for the parking of guests’ vehicles.
but does not include backpackers’ accommodation, a boarding house, bed and breakfast accommodation or farm stay accommodation.

Note – Hotel or motel accommodation is a type of tourist and visitor accommodation – see the definition of that term in this Dictionary.

tourist and visitor accommodation means a building or place that provides temporary or short-term accommodation on a commercial basis, and includes any of the following –

(a) backpackers’ accommodation,

(b) bed and breakfast accommodation,

(c) farm stay accommodation,

(d) hotel or motel accommodation,

(e) serviced apartments,

but does not include –
(f) camping grounds, or

(g) caravan parks, or

(h) eco-tourist facilities.

Food and drink premises, recreation facility (indoor), serviced apartment, hotel or motel accommodation and tourist and visitor accommodation are permissible uses within the MU1 – Mixed Use zone.
Pursuant to the Land Use Table in Clause 2.3 of the CCLEP 2022, the zone objectives of MU1 are as follows:

· To encourage a diversity of business, retail, office and light industrial land uses that generate employment opportunities.
· To ensure that new development provides diverse and active street frontages to attract pedestrian traffic and contribute to vibrant, diverse and functional streets and public spaces.
· To minimise conflict between land uses within this zone and land uses within adjoining zones.
· To encourage business, retail, community and other non-residential land uses on the ground floor of buildings.
· To encourage a diverse and compatible range of activities, including commercial and retail development, cultural and entertainment facilities, tourism, leisure and recreation facilities, and social, education and health services.
· To provide for residential uses, but only as part of mixed-use development.
· To protect and enhance the scenic qualities and character of commercial centres.
· To allow development to take advantage of and retain view corridors while avoiding a continuous built edge along the waterfront.
· To create opportunities to improve the public domain and pedestrian links.
· To enliven waterfronts by allowing a wide range of commercial, retail and residential activities immediately adjacent to waterfronts and increase opportunities for interaction between public and private domains. 
· To minimise conflict between land uses within the zone and land uses within adjoining zones.
The Proposal does not acknowledge and respond to the coastal setting on the foreshore of Tuggerah Lake, nor does it respond to or respect heritage items both on the Site or in close proximity, apart from proposing to retain them, which is not in accordance with the objectives of the MU1 zone (Refusal Reason 5).
General Controls and Development Standards (Parts 2, 4, 5, 6 and 7)

The CCLEP 2022 contains controls relating to development standards, miscellaneous provisions and local provisions. The relevant controls to the proposal are further set out in Table 7 below.
Table 7. Consideration of LEP controls.

	Clause
	Requirement
	Proposal
	Complies

	2.7 – Demolition requires development consent


	Demolition of a building or work may be carried out only with development consent, in accordance with the provisions of this Clause. 
	The amended application includes details of demolition, across both proposed Sites 1 and 2.
	Yes, subject to appropriate conditions imposed.

	4.3(2) – Height of Buildings
	Clause 4.3 permits a maximum overall building height of 28m
	Unable to determine
	No – insufficient information has been submitted to enable proper assessment against Clause 4.3 of the CCLEP 2022.

	4.4(2) – Floor Space Ratio
	Clause 4.4 permits a maximum FSR of 3:1
	Site 1: 2.99:1

Site 2: 3:1
	No – insufficient information has been submitted to enable proper assessment against Clause 4.4 of the CCLEP 2022.

	4.6 – Exceptions to development standards
	Development consent may, subject to this clause, be granted for development even though the development would contravene a development standard imposed by this or any other EPI instrument.
	The application is accompanied by a written Clause 4.6 submission seeking to vary the maximum permissible building height in accordance with Clause 4.3 of the CCLEP 2022.
	No – insufficient information has been submitted to enable proper assessment against Clause 4.3 of the CCLEP 2022 and therefore Clause 4.6 of the same. 

	5.10 – Heritage conservation 
	The objectives of Clause 5.10 of the CCLEP are as follows:

· To conserve the environmental heritage of the Central Coast,

· To conserve the heritage significance of heritage items and heritage conservation areas, including associated fabric, settings and views,

· To conserve archaeological sites,

· To conserve Aboriginal objects and Aboriginal places of heritage significance.
	The proposed development does not advance the objectives nor does it sensitively relate to the heritage building.
	No

	5.21 – Flood planning
	Pursuant to clause 5.21 of the CCLEP, development consent must not be granted within a flood planning area unless the consent authority is satisfied of the relevant matters in 5.21(2). 
	The site is located within the flood planning area and the proposed development has failed to demonstrate compliance with matters contained within 5.21(2).
	No

	7.1 – Acid Sulfate soils
	Pursuant to Clause 7.1 of the CCLEP, consent must not be granted until an ASS Plan in accordance with the Acid Sulfate Soils Manual has been prepared and provided to the Respondent.


	The site is mapped as Class 3 and Class 4 acid sulfate soils. The application is accompanied by an Acid Sulfate Soil Assessment Report and Management Plan, prepared by Geotesta Pty Ltd which provides insufficient sampling to satisfy the requirements of this clause.
	No – insufficient information has been submitted to enable proper assessment against Clause 7.1 of the CCLEP 2022.

	7.6 - Essential Services
	Pursuant to Clause 7.6 of the CCLEP, essential services must be made available or adequate arrangements be made to make them available.
	The proposed development has failed to demonstrate how stormwater drainage or on-site conservation has been suitably provided for, in addition to the appropriate collection and management of waste during construction and ongoing operation of the intended use is undertaken. 
	No


Clause 2.7 – Demolition requires development consent.
The applicant is seeking to undertake demolition of existing structures outlined in red in accordance with the Figure below.
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Figure 22. Proposed Demolition Plan, Drawing No. AR-AR-AX-A09, Issue 4.
Subject to appropriate conditions, including compliance with AS2061, the Panel can be satisfied the provisions of this Clause have been met.

4.3 – Height of Buildings
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Figure 23. Maximum permissible building height
The objectives of this clause are:
(a) To establish a maximum height of buildings to enable an appropriate development density, 

(b) To ensure that the height of buildings is compatible with the character of the locality.

In accordance with Clause 4.3(2), the height of building on the subject site are not to exceed a maximum of 28m. 

The proposed development seeks to exceed the maximum permissible building height by the following:
Table 8: Proposed building heights
	
	Proposed
	Exceedance

	Site 1

	Building A
	RL33.10 (lift overrun)
RL32.00 (top of parapet)
	2.6m
1.5m

	Building B
	RL23.80 (lift overrun)
RL22.90 (top of parapet)
	Unable to determine
Unable to determine

	Building C
	RL33.10 (lift overrun)

RL32.00 (top of parapet)
	Unable to determine

Unable to determine

	Building D
	RL33.10 (lift overrun)
RL32.00 (top of parapet)
	Unable to determine

Unable to determine

	Building E
	RL33.10 (lift overrun)
RL32.00 (top of parapet)
	Unable to determine

Unable to determine

	Building F
	RL33.10 (lift overrun)
RL32.00 (top of parapet)
	Unable to determine

Unable to determine

	Site 2

	Northern tower
	RL36.45 (lift overrun)
RL32.20 (top of parapet)
	Unable to determine
Unable to determine

	Southern tower
	RL28.00 (lift overrun)
RL28.70 (top of parapet)
	Unable to determine
Unable to determine


The Elevation and Sections Plans (prepared by BVN and EM BE CE for both Sites 1 and 2) do not properly detail natural ground levels, floor levels, ceiling levels and roof/ridge levels to RL’s as ADH with property boundaries, setbacks from boundaries and adjacent buildings. Therefore, insufficient information has been submitted to enable proper assessment under the remit of Clause 4.3(2) of the CCLEP 2022.

The proposed development has failed to comply with the numerical provisions of Clause 4.3(2) of the CCLEP 2022 and the objectives which support them (Refusal Reason 6a).
Clause 4.4 – Floor Space Ratio
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Figure 24. Maximum permissible FSR.
The objectives of this clause are:

(a) To establish standards for the maximum development density and land use intensity,

(b) To ensure the density, bulk and scale of development integrates with the streetscape and character of the area in which the development is located,

(c) To minimise adviser environmental effects on the use or enjoyment of adjoining properties and the public domain,

(d) To facilitate design excellence by ensuring the extent of floor space in building envelopes leaves generous space for the articulation and modulation of design.

In accordance with Clause 4.4(2), the floor space ratio for a building on the subject site is not to exceed 3:1.
According to the accompanying SEE, Site 1 has an area of 15,025sqm, permitting a maximum Gross Floor Area of 45,078sqm. The SEE indicates the proposed development on Site 1 has a GFA of 44,940sqm, equating to an FSR of 2.99:1, therefore complying with the maximum numerical provisions of this Clause. 

According to the SEE, Site 2 has an area of 4,269sqm, permitting a maximum Gross Floor Area of 12,807sqm. The SEE indicates the proposed development on Site 2 has a GFA of 12,807sqm, equating to an FSR of 3:1, therefore complying with the maximum numerical provisions of this Clause. 
However, Council has not been able to verify the proposed calculations as the floor plans (prepared by BVN and EM BE CE) do not:
1. Adequately detail the layout of the proposal, or

2. Include figured dimensions of the proposed work, or

3. Provide appropriate scales with site boundaries, or

4. Clearly set out the location of adjacent buildings/properties or setbacks from all boundaries and adjacent buildings.

Insufficient information has been submitted to demonstrate compliance with Clause 4.4(2) for both Sites 1 and 2 in addition to satisfying the objectives which support them (Refusal Reason b).
Further, should the proposal exceed the maximum numerical requirements of this clause, no written Clause 4.6 request has been submitted.
Clause 4.6 – Exceptions to Development Standards

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               Clause 4.6 provides flexibility in applying certain development standards. The application is accompanied by a Clause 4.6 Request for Variation – Height of Buildings, prepared by Mecone and dated March 2023. The Request for Variation identifies on Page 2 of 19 as ‘for discussion purposes only unless signed and dated by the persons identified’. The consultant report has not been finalised so the Panel cannot reasonably rely upon this document for purposes of a Clause 4.6 submission in accordance with the CCLEP 2022.
Additionally, the written request does not adequately demonstrate that compliance with the development standard is unreasonable or unnecessary in the circumstances of the case, and that there are sufficient environmental planning grounds to justify contravening the development standard, including because of the impacts listed regarding overshadowing, privacy, bulk and scale as listed in other contentions, and the relatively unconstrained nature of the Site. 

The Panel cannot be satisfied that the proposed development is considered to satisfy the requirements of Clause 4.6 (Refusal Reason 6c)
Clause 5.10 – Heritage

The objectives of this clause are as follows:

(a) To conserve the environmental heritage of the Central Coast,

(b) To conserve the heritage significance of heritage items and heritage conservation areas, including associated fabric, settings and views,

(c) To conserve archaeological sites, 

(d) To conserve Aboriginal objects and Aboriginal places of heritage significance.
Site 1 incorporates a local heritage item, I295, known as ‘The Lakes Hotel’. The site is also opposite a locally listed boat shed and Norfolk Island Pines, I294 as shown in the Figure below.
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Figure 25. Local heritage listed items I294 and I295, Schedule 5, CCLEP 2022.
[image: image28.png]



Figure 26. Aerial view of the subject site with the building known as ‘The Lake House’ outlined in red.
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Figure 27. The Lake House (Item I295, Schedule 5, CCLEP 2022) fronting The Entrance Road.
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Figure 28. Northfolk Island Pines and the boatshed beyond (Item I294, Schedule 5, CCLEP 2022).
The application is accompanied by a Heritage Impact Statement (HIS), prepared by Romey Knaggs Heritage and dated 14 March 2023. The HIS undertakes an assessment of the proposed development on the heritage significance of The Lake House and other properties in the immediate vicinity of the subject site.
The application and HIS was referred to Council’s Heritage Officer for review and comment. It was determined that the proposed development does not advance the objectives of the CCLEP 2022, especially with regards to the impacts on item I295.
The proposed development does not sensitively relate to the heritage building with the potential for Building C to be ‘stepped’ with a curtilage to better frame the heritage item and intersection of The Entrance Road and Oakland Avenue, conserving its heritage significance. The development principles of the Site should start with the heritage item, with regard to scaled relationships, setbacks, and a Conservation Management Plan Strategy to inform the curtilage and scale of the development for Building C in particular.
No heritage management plan that explains or justifies the Proposal’s impact has been provided in accordance with clause 5.10(5)(c) and 3.6.2.2.3 of the CCDCP (as described further below).
The analysis contained in the Heritage Impact Statement is insufficient and acknowledges that the CCDCP provisions regarding heritage protection at 3.6.2.3 are only partially achieved. Given the scale of the Proposal and the works proposed on the Site, partial compliance is unsatisfactory as the Proposal will dominate and detract from the heritage significance of the item due to the bulk, scale, and height of Building C in particular. 

The Panel cannot be satisfied the provisions of this Clause have been met (Refusal Reason 7).
Clause 5.21 – Flood planning
The site is located within the Tuggerah Lakes and Killarney Vale & Long Jetty (KV&LJ) Overland Flood Catchments and Council’s records indicate that the site is affected by flooding. In accordance with this Clause, the development must (for development within a flood planning area, i.e., with a specified Flood Planning Level): minimise the flood risk to life and property; be compatible with the flood function and behaviour; avoid adverse or cumulative impacts on flood behaviour; and enable safe occupation and efficient evacuation of people in the event of a flood. 
It is not clear that efficient evacuation is available from the Site in the 1% AEP flood event and that such evacuation will not exceed the capacity of existing evacuation routes for the surrounding area. 
The Proposal does not address the Tuggerah Lakes 1% AEP flood impact at the Clifford Street and Tuggerah Parade intersection, where H3 flood waters impact this intersection. Nor has it assessed the capacity of the evacuation routes from the development in any flood event to demonstrate that the development will not exceed the capacity of these routes.

The Proposal has failed to consider appropriate mitigating and adaptive measures against anticipated impacts of climate change with a proper sea level rise allowance in applicable flood planning levels.

The Flood Impact Assessment notes that the resulting post-development flooding through the Site 1 Loading Dock, demonstrated by the TUFLOW modelling within the report, is required to be handled by the on-site stormwater drainage system. The accompanying Civil Engineering Works Plans for the Site detail the loading dock area to be drainage to the basement pump-out tank, and the accompanying Civil Engineering and Stormwater Management Report for Site 1 notes the basement pump-out tank has been designed to cater for basement seepage and loading dock vehicle runoff only. The management/discharge of flood inflows in the proposed Site 1 Loading Bay area needs to be adequately addressed via revised flood controls and/or a revised stormwater management system for the Site.

The Civil Engineering Works Plans for Site 1 detail a 450mm drainage pipe from the southern bio-retention swale traversing under the proposed electrical substation kiosk location for the Site, which is not permitted. This conflict must be removed.
The Panel cannot be satisfied the proposed development satisfies the provisions of Clause 5.21(2) of the CCLEP 2022 (Reason 8).
Clause 7.1 – Acid Sulfate Soils

The site is mapped as Class 3 on Council’s Acid Sulphate Soils Planning Map, with a small pocket of Class 2 (incorrectly stated in the SOEE as Class 4) across the south-west corner of 4 Clifford St (i.e., Site 1). The submitted ASSMP Report details site investigations undertaken to 3.0m depth only, noting the proposed development only has one basement level, and concludes the test results indicate PASS / ASS is not present on the site, however, recommends and provides a formal ASSMP for due diligence, with on-site testing and treatment, off-site disposal, and dewatering recommendations provided for any encountered PASS/ASS. 
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Figure 29. Acid Sulfate Soils Map.
The application was referred to Council’s Environmental Health Officer and Development Engineer for review and comment.
The Geotechnical Investigation Report notes preliminary testing undertaken across the site resulted in the site being considered “susceptible to acid sulphate soil”, hence an ASSMP is required to be prepared. The ASSMP Report (undertaken following the Geotechnical Investigation Report) appears to have been developed for a different iteration/version of the proposed development, does not cover the entire site and/or the ASS Class 2 mapped portion of the site, and does not include site investigations to the proposed excavation depth of the subject development (i.e., with 3 basement parking levels). Further ASS investigations are required to be undertaken for the development, to the proposed level of the basement excavations on both sites (note: no development works are proposed within the Class 2 portion of the site hence investigations for this area are not required).

The ongoing management section of the ASSMP Report notes after construction no further management requirements are necessary as groundwater levels will return to pre-development levels. None of the submitted documentation provides an analysis pertaining to the ongoing impact on groundwater levels on the downstream side of the tanked basements (i.e., such as draw-down effects created by the interference of groundwater flows by the basement structures), so it is not currently known if groundwater levels will return to pre-development levels at all points around the basement structures and/or if this will have the potential to expose ASS/PASS ongoing. As detailed above, a Groundwater Management System design is required for the development, with an appropriate groundwater hydraulic analysis undertaken, with any ongoing drawn-down effects identified to be used to guide the creation of an ongoing ASSMP for the development, if required.

The ASS Plan has failed to undertake appropriate PASS/ASS testing, extending to appropriate basement level depths as required by the Acid Sulfate Soils Manual. In this case, testing should occur to depths of 9-10 metres below EGL for Site 1 and approximately 7 metres below EGL for Site 2. Furthermore, the proposal has failed to consider the ongoing groundwater impacts of the proposed development, including any draw-down effects that may result on the downstream side of the basement structures if an ongoing ASS Plan is required.
The Panel therefore cannot grant consent as a satisfactory ASS Plan has not been provided and the provisions of this Clause have not been satisfied (Reason 9).
b) SECTION 4.15(1)(a)(ii) – PROVISIONS OF ANY PROPOSED INSTRUMENTS

There are no draft instruments for consideration in this regard.
c) SECTION 4.15(1)(a)(iii) – PROVISION OF ANY DEVELOPMENT CONTROL PLAN

The following Development Control Plan is relevant to this application:
Central Coast Development Control Plan 2022 (CCDCP 2022)
The following Chapters of the CCDCP 2022 are relevant to this application:

· Chapter 1.2: Notification of Development Proposals

· Chapter 2.3: Residential Flat Buildings and Shop Top Housing
· Chapter 2.13: Transport and Parking

· Chapter 2.14: Site Waste Management

· Chapter 3.1: Floodplain Management and Water Cycle Management

· Chapter 3.2 Coastal Hazard Management
· Chapter 3.3 On-site Sewage Management
· Chapter 3.5 Tree and Vegetation Management
· Chapter 3.6 Heritage Conservation
· Chapter 3.7 Geotechnical Requirements
· Chapter 4.6 The Entrance Peninsula

Chapter 1.2: Notification of Development Proposals
The proposal was notified and exhibited in accordance with Chapter 1.2 Notification of Development Proposal of the CCDCP 2022 from 19 May to 16 June 2023 inclusive. There were 24 unique submissions received. The issues raised in the submissions are considered in Table 12.

As discussed in the foreword, on 15 August 2023, Council received advice of the subject application being under a Class 1 Appeal and a separate, written request to withdraw DA/908/2023 and for demolition of existing structures to be considered under the subject application DA/619/2023. The description of development has since been modified to capture the amended form of development and under normal circumstances, would have required re-exhibition to satisfy the relevant provisions of the Environmental Planning and Assessment Act 1979 (EP&A Act). 

Should the Applicant have opted to work with Council and the Regional Planning Panel in resolving planning matters as outlined in this Report, Council would have re-exhibited the development application to properly inform the community of the extent of works proposed under the subject application. As application is recommended for refusal, there is no utility in re-exhibition.
Chapter 2.3: Residential Flat Buildings and Shop Top Housing
Chapter 2.3 of the CCDCP 2022 applies to the proposed residential apartments component of the development. However, there are a number of requirements under the DCP that are relevant to the proposal but overridden by similar controls within the ADG.

These are:

· Communal open space (10sqm per dwelling with a minimum dimension of 5m)
· Private open space (a minimum area of 10sqm and a minimum dimension of 2m)

· Deep soil provision (12.5% site area), site coverage (soft landscaping 25%)

· Solar access (minimum of 3 hours midwinter between 9am and 3pm for 70% of dwellings)

· Building separation

· Storage (3sqm of floor area for 1- or 2-bedroom dwellings)

The following DCP requirements relevant to the proposal that are not provided within the ADG include the following:
Part 2.3.3.1 - Building Height
The objectives of this Part are:
· To ensure that buildings are compatible with the existing and desired future character of the locality.
· To ensure that the height of buildings protects the amenity of neighbouring properties in terms of visual bulk, access to sunlight, privacy and views. 
· To ensure that building height is not visually obtrusive, is compatible with the scenic qualities of hillside and ridgetop locations and respects the sites natural topography.
Part 2.3.3.1(a) requires compliance with the Height of Building Map for areas within the LGA where residential flat development can be built in accordance with the CCLEP 2022.
As discussed elsewhere in this Report, the Elevation and Sections Plans prepared by BVN and EM BE CE for both Sites 1 and 2 do not properly detail natural ground levels, floor levels, ceiling levels and roof/ridge levels to RL’s as ADH with property boundaries, setbacks from boundaries and adjacent buildings. Therefore, insufficient information has been submitted to enable proper assessment under the remit of this Part (Refusal Reason 6a).
Part 2.3.3.2 – Density – Floor Space Ratio 

The objectives of this Part are:
· To have development sites and densities that are appropriate in the zone and compatible with the local context.
· To ensure building bulk and scale provisions are compatible with neighbouring development.
Part 2.3.3.2(a) requires compliance with the Floor Space Ratio map and relevant considerations for areas within the LGA in accordance with the CCLEP 2022.

In accordance with Clause 4.4(2) of the CCLEP 2022, the floor space ratio for a building on the subject site is not to exceed 3:1.

According to the accompanying SEE, Site 1 has an area of 15,025sqm, permitting a maximum Gross Floor Area of 45,078sqm. The SEE indicates the proposed development on Site 1 has a GFA of 44,940sqm, equating to an FSR of 2.99:1, therefore complying with the maximum numerical provisions of this Clause. 

According to the SEE, Site 2 has an area of 4,269sqm, permitting a maximum Gross Floor Area of 12,807sqm. The SEE indicates the proposed development on Site 2 has a GFA of 12,807sqm, equating to an FSR of 3:1, therefore complying with the maximum numerical provisions of this Clause. 

However, Council has not been able to verify the proposed calculations as the floor plans prepared by BVN and EM BE CE do not:

1. Adequately detail the layout of the proposal, or

2. Include figured dimensions of the proposed work, or

3. Provide appropriate scales with site boundaries, or

4. Clearly set out the location of adjacent buildings/properties or setbacks from all boundaries and adjacent buildings.

Insufficient information has been submitted to demonstrate compliance with the requirements of Part 2.3.3.2(a) of the CCDCP 2022 and the objectives which support them (Refusal Reason 6b).
Chapter 2.13 Transport and Parking
The CCDCP 2022 requires car parking for the development to be provided at the following rates:

Table 9. CCDCP 2022 parking rates
	Land Use
	Requirements

	Residential Flat Buildings
	Not within 400m of a train station
	1.5 spaces per dwelling

	
	Visitor spaces
	0.2 spaces per dwelling

	Shop Top Housing
	Up to 3 bedrooms
	1 space per dwelling

	
	4 bedrooms or more
	2 spaces per dwelling

	Serviced Apartments
	
	1 space per accommodation unit, plus 1 space for every 2 persons employed in connection with the development or on duty.

	Retail (Shops)
	
	1 space per 30sqm GFA

7 spaces per 100sqm GFA

	Gymnasium
	
	7 spaces per 100sqm GFA

	Take Away Food and Drink Premises
	With Seating and No Drive Through
	The greatest of 12 spaces per 100sqm GFA or 1 space per 5 seats


Based on the above, parking for the proposed development is required as follows:
· Residential Flat Buildings – 12 spaces.
(7 units = 10.5 residential spaces and 1.4 visitor spaces).
· Shop Top Housing – 415 spaces. 
(120 x 1bed, 155 x 2bed, 126 x 3bed = 401 and 7 x 4bed = 14) 
· Serviced Apartments – 45 spaces
(45 units, plus employee requirement)

· Retail (Shops) – 270 spaces
(4,118sqm, 1 space per 30sqm GFA = 136.93sqm, 1 space per 100sqm GFA = 132.78sqm, 269.71 spaces)
· Gymnasium – 29 spaces
(624sqm)
· Takeaway Food and Drink Premises – 60 spaces
(486sqm)
The proposed development is required to provide no less than 831 parking spaces in accordance with the above applicable rates and calculated units and floor areas. The application provides a total of 854 parking spaces, which exceeds the maximum numerical requirement in this instance.
The application was accompanied by a Traffic and Transport Assessment Report, prepared by SCT Consulting and dated 8 February 2023. The application and associated Report was referred to Council’s Development Engineer for review and comment who found the proposal to be unsatisfactory for the following reasons:

· No detail has been provided in relation to the operation of the Serviced Apartments in relation to employee numbers, hence the parking provision requirement vs proposed for this component of the development is currently unable to be adequately assessed for CCDCP compliance. However, it is not expected the 2 additional parking spaces provided within this area, above the number of spaces required for the units, will suffice for the total number of employees likely to be required for this facility (in consideration of the likely number of desk attendees and/or managers, maintenance staff, and/or housekeeping staff who could be onsite at any one time).
· The parking provision assessment within the Traffic & Transport Assessment has been undertaken against different usage types to that identified by Council as applicable to the development and has compacted the number of parking spaces required for each site down to a single total figure, subsequently failing to analyse whether the parking arrangement satisfies the number of spaces required for each usage separately (i.e., retail, residential, and serviced apartments). As demonstrated in the table (above), when assessing the parking provision against the parking requirement for each usage component of the development, the development is non-compliant with CCDCP Chapter 2.13. Section 2.13.3.2, for the Site 1 Retail and Serviced Apartment parking provision requirements.  
The proposed development fails to satisfy the relevant provisions of Part 2.13.3.3 as the proposal does not appropriately surmise the proposed land use types, applicable parking rates and correct calculations for each (Refusal Reason 10).
Part 2.13.3.3 Dimensions of Parking Spaces
This Part requires that parking spaces and aisles in a development be adequate and appropriately dimensions for safe and efficient operation of the car park. Accordingly, 

a) The dimensional requirements for on-site car parking spaces and driveways giving access to parking spaces shall generally be set out in accordance with Australian Standard AS-2890.1 and 2890.6 as amended as a minimum except where the requirements are specifically defined in this plan.

All parking spaces are proposed at 2.5m (width) x 5.4m (length), which is non-compliant for the AS2890.1:2004 – Off-street car parking requirement for User Class 3 (i.e., retail visitor), satisfies the AS2890.1 User Class 2 (i.e., serviced apartment visitors) requirement, and exceeds the AS2890.1 User Class 1 (i.e., residents) requirement. 
The accompanying Traffic & Transport Assessment Report notes this issue is a result of site constraints and/or difficulties in column placements through multi-level parking structures for a mixed-use development and recommends further refinements to the design are required. 
Council will not accept the reduced size retail/commercial car parking spaces for this development, given the number of retail/commercial car parking spaces required and the AS2890.1 intention for this extra width to provide improved access to parked vehicles for this type of short-term high turnover retail/commercial usage. 
The proposed development fails to satisfy the relevant dimensional requirements for safe and efficient operation of the carpark and therefore fails to comply with Part 2.13.3.3(a) of the CCDCP 2022 and the objective which supports it (Refusal Reason 11).
Part 2.13.3.5 Servicing, Deliveries & Waste Collection
The proposal seeks to service the development via the following service vehicle parking and/or loading dock arrangement:
· Site 1 Ground Level – 3 x SRV, 2 x MRV, & 1 x HRV space; headroom clearance of 4.3m-4.5m* (refer Note, below); located adjacent to the eastern basement parking access driveway and concealed and/or separated via an articulated sliding gate; retail visitor passenger vehicles and service vehicles are required to share the eastern access driveway from Oakland Ave to the service vehicle parking area.
· Site 2 Ground Level – 2 x MRV & 1 x HRV space; headroom clearance of 4.5m; located adjacent to the basement parking access driveway with no concealment and/or access separation; retail visitor and/or residential passenger vehicles and service vehicles are required to share the access driveway from Bent Street to the service vehicle parking area.
The accompanying Architectural Plan Site Section details a 4.5m floor-to-ceiling clearance is available through the proposed Site 1 Loading Bay area, however the SEE and Traffic & Transport Assessment note only a 4.3m headroom is available through this area. 

The proposed SRV, MRV and HRV parking/service bay dimensions and internal driveway grades (to the loading areas) comply with AS 2890.2:2002 – Off-street commercial vehicle facilities. A minimum headroom of 4.5m is required for compliance with AS2890.2. Clarification is required on the Site 1 loading bay headroom (as per the Note, above); the min. 4.5m headroom required by AS2890.2 must be achieved in this instance, to ensure the Loading Bay is fit for all potential future uses (including for the supermarket to be occupied by a major retailer -as noted within the Operational WMP for Site 1- which is likely to be serviced via a full-sized HRV goods hauler).

The proposed servicing / loading areas appear to be proposed as dual and complementary use (for use by all occupants of the site), in accordance with CCDCP Chapter 2.13, Section 2.13.3.11, however inadequate justification has been provided to demonstrate the proposed areas are of a suitable size to cater for all occupancy requirements. The SOEE and Traffic & Transport Assessment note trucks are expected to typically operate during off-peak hours, to minimise the potential for conflicts between passenger vehicles (accessing the basement parking areas) and trucks (accessing the service / loading areas) and notes a Loading Dock Management Plan is to be developed to ensure limits conflicts between two opposing trucks on the access driveway(s). 

The Swept Path Plans provided within the Traffic & Transport Assessment detail encroachments of the min. 0.3m clearance (required by AS2890.2, Clause 5.4) around a HRV vehicle body trying to park and exit both site Loading Dock HRV spaces, by proposed structural columns (Site 1) and the raised loading dock surround (Site 2). The Loading Dock designs would need to be revised to prevent any encroachment into this required clearance area.

The proposed loading dock areas on each site are generally adequately separated from the proposed passenger vehicle movements within each site for safe vehicular and loading operations to take place. However, conflicts between trucks and passenger vehicles may arise on the shared access driveways, when trucks are trying to enter/exit the site and/or loading bay areas, and for the Site 2 Ground Level parking spaces proposed off the shared access driveway. 

The proposed loading bay areas require trucks to park in a reversing manner. The proposed HRV Loading Bays require the rear of the truck to be in near proximity to upright walls at the ends of these bays, severely restricting access to the rear of the vehicle. The proposed MRV and SRV loading bays have not been provided with a loading dock (for Site 1) or a loading dock of a width and height which is non-compliant with AS2890.2 requirements (for Site 2). 
The current proposed arrangements for both loading docks will create difficulties for waste servicing, deliveries and/or other loading/unloading activities to be undertaken onsite within the loading bay areas. 

For residential waste servicing, the SOEE and Operational WMPs detail collections to be undertaken by Council’s contractor, via the proposed HRV loading bays within each site. The Operational WMPs proposes Council’s waste collection staff will collect the bins required to be emptied from the Residential Bin Holding Room and/or Bulky Waste Storage Room then return the bins to the respective rooms after servicing.

For retail waste servicing, the SOEE and Operational WMPs detail collections to be undertaken by a private waste contractor as per an agreed schedule (on different days to the residential collections), also via the HRV loading bays within each site. The Operational WMPs proposes the private waste collection contractor staff will collect the bins required to be emptied from the retail bin room then return the bins to this room after servicing. Similar arrangements are proposed for the supermarket (with bins/waste to be transferred by supermarket staff from the back-of-house area of the supermarket to the loading dock) and the serviced apartments (with bins to be transferred to/from the Serviced Apartment Bin Room by the private contractor staff); note: the Architectural Plans provide no detail of a proposed Serviced Apartment Bin Room. 

The Traffic & Transport Assessment also notes a local shuttle bus is proposed for the development. No information has been provided pertaining to how this is proposed to operate, including whether this bus is proposed to be stored/parked onsite or offsite and/or the size of the shuttle bus and/or the pick-up/drop-off location within the site for this service. 

Section 2.13.4 requires well-defined and obvious pedestrian lines/facilities and wayfinding signage to be provided throughout the basement parking and access areas. The submitted plans fail to detail any pedestrian provisions throughout the basement carparking structures; hence the current proposal fails to satisfy this CCDCP requirement. 

In accordance with CCDCP Chapter 2.3 Shop Top Housing, Section 2.3.12.2, provision is required to be made for a car washing facility, within a visitor car parking space, with a tap, adequate bunding and a connection to Council’s sewerage system, and in a position which will not interfere with traffic movements. No car wash facility has been proposed within the basement parking structure for either site (and as noted above, no designated visitor parking has been provided for a suitable space for this to be provided to be considered and/or conditioned currently); hence the current proposal fails to satisfy this CCDCP requirement.

The proposal does not make any provision for on-site charging of Low & Zero Emission Vehicles (i.e., electric vehicles (EV)). Currently, it is not a requirement of CCLEP or CCDCP for EV charging to be provided within developments however it is recommended this is considered for futureproofing the development (note: due to most EV vehicles having a charging point / plug on the side of the vehicle, wider parking spaces are generally required for EV charging spaces). For the retail/commercial parking areas, consideration should be given to the provision of EV charging spaces in accordance with the requirements of Austroads Guidelines for Low and Zero Emission Vehicle Charging Infrastructure Installation (note: this guideline covers public roadways and carparking areas only, with residential applications outside the scope of this guideline). 
The proposed development fails to comply with Part 2.13.3.5 of the CCDCP 2022 (Refusal Reason 12).
Part 2.13.3.7 Parking and access for the disabled
This Part requires accessible parking to be provided for the safe access for people with a disability. Accessible parking is required to be provided at rates in accordance with the Building Code of Australia (BCA) for the applicable site usages / building classifications. For the BCA compliance, the following is required:
· BCA Class 2 residential (apartment building) components – accessible parking is required to be provided at a rate of 1 space per accessible unit (i.e., 31 for Site 1 & 11 for Site 2 as per the submitted Access Reports); the number of accessible parking bays proposed within the residential parking areas for both sites comply.
· BCA Class 3 residential (serviced apartments, Site 1) component – accessible parking is required to be provided at a ratio relative to the ratio of accessible units vs total units (i.e., 3 accessible units = 4 spaces); the number of accessible parking bays proposed within the serviced apartment parking area fails to comply. 
· BCA Class 6 retail (shops, restaurants, gymnasium) components – accessible parking is required to be provided at a rate of 1 space per 50 car parking spaces; the number of accessible parking bays proposed within the retail parking areas for both sites comply.
Council’s Development Engineer concludes that all proposed accessible parking spaces comply with AS2890.6:2009 – Off-street parking for people with disabilities. The Architectural Plan Sections appear to demonstrate adequate headroom has been provided over the accessible parking spaces, for compliance with AS2890.6. However, the proposed employee accessible space in Basement 01 Site 1 is located immediately adjacent to the entry/exit ramp to the residential parking levels underneath and poses an unacceptable safety risk to people trying to load/unload at the rear of the space, hence is required to be relocated (as also recommended in the Access Report for Site 1).
The proposed development fails to comply with Part 2.13.3.7 of the CCDCP 2022 (Refusal Reason 13).
Part 2.13.3.8 Bicycle Parking

An assessment of the bicycle parking rates is provided below:
Table 10. 
	Usage
	DCP Requirement
	Required
	Proposed
	Available*

	Site 1 Retail 

	Retail (Shops) = 3342m2 GFA

Gymnasium = 624m2 GFA
Café/Restaurant = 147m2 PA**


	Short Stay

1 space / 150m2 GFA Shops

1 space / 200m2 GFA Gym

2 total Café

Long Stay

1 space / 300m2 GFA Shops

1 space / 400m2 GFA Gym

1 space / 100m2 Café PA

Total:
	22.28

3.12

2.00

11.14

1.56

1.47

41.57
	0
	0

	Site 1 Residential / Tourist

	Shop-Top Housing = 302 units

Residential Flat Units = 7 units
	Short Stay

1 space / 3 STH dwellings

1 space / 12 RFU dwellings

Long Stay

1 space / 3 STH dwellings

1 space / 5 RFU dwellings

Total:
	100.67

0.58

100.67

1.40

102.07
	B02 res. = 152

B02 SA = 32 

B03 = 52

236
	B02 Res. = 92

B02 SA = 22 

B03 = 33

147

	Site 2 Retail

	Retail (Shops) = 766m2 GFA

Café/Restaurant = 220m2 PA**
	Short Stay

1 space / 150m2 GFA Shops

2 total Café

Long Stay

1 space / 300m2 GFA Shops

1 space / 100m2 Café PA

Total:
	5.11

2.00

2.55

2.20

11.86
	B01 = 13

13
	B01 = 13

13

	Site 2 Residential

	Shop-Top Housing = 106 units 
	Short Stay

1 space / 3 STH dwellings

Long Stay

1 space / 3 STH dwellings

Total:
	35.33

35.33

70.67
	B02 = 32

32
	B02 = 32

32


*
Refer detail below

**
Café/restaurant Public Areas (PA) assumed to comprise approx. ¾ of total floor area

***
Red numbers indicate non-compliance; green numbers indicate compliance; purple numbers indicate compliance with the CCDCP requirement but where spaces are not compliant with AS2890.3 dimensions.

The proposed bicycle parking dimensions for Site 2 are compliant with the minimum dimensions (of 1.8mL x 0.5mW per bicycle) required by AS2890.3:2015 – Bicycle parking, however, none of the Site 1 bicycle parking spaces are compliant with the AS2890.3 minimum dimension requirement. An Available* column has been included in the table (above) to detail how many compliant bicycle parking spaces could be provided within the designated bicycle parking areas throughout Site 1.

Furthermore, the proposed bicycle parking spaces within the Site 1 Basement Levels 02 & 03 (i.e., all proposed spaces for this site), and Site 2 Basement Level 02 (i.e., all proposed resident spaces for this site), do not comply with AS2890.3, Clause 2.6.4, for bicycle parking spaces to be within one level of the street access points into the development, for access safety purposes.  

All bicycle parking spaces have been proposed in locked rooms/cages within the basement structures, which satisfies the security requirements of CCDCP Chapter 2.13 and AS2890.3. 

The Traffic & Transport Assessment addresses the shortfall in bicycle parking spaces throughout the development by stating the “short-term bicycle parking requirement may be excessive and unrealistic” and that “it can be argued that a lower provision is acceptable since the demand is not expected to be high (especially in the early years of operation)”. This argument is not accepted as adequate justification for the significant variation to the CCDCP bicycle parking provision requirement for the Site 1 Retail component of the development (whereby no bicycle parking, either short-term or long-term is proposed) and for the Site 2 Residential component (where less than half the required number of spaces has been provided), especially in consideration of futureproofing the development and the CCDCP Chapter 4.6 The Entrance Peninsular, Section 4.6.4.22, and CCDCP Chapter 5.49 Northern Area – Key Sites objectives to promote cyclist activity / access within the area.

The accompanying SEE notes: “additional short-term parking spaces could be accommodated as required at grade within the public domain areas, as necessary”; any proposal to provide the additional bicycle parking spaces required via this means would need to be designed to satisfy AS2890.3 requirements to reduce conflicts with pedestrian pathways, etc., throughout the site whilst also providing a secure, aesthetic, and easily accessible bicycle parking area.
The proposed development fails to comply with Part 2.13.3.8 of the CCDCP 2022 (Refusal Reason 14).
Part 2.13.3.9 Motorcycles and motor scooters
An assessment of the motorcycle and motor scooter rates is provided below:
Table 11. 
	Car Parks Required (Total Rounded)
	DCP Requirement
	Required
	Proposed

	Site 1 Retail 

	Retail Car Parks Required = 230
	1 space / 50 car spaces
	4.60
	0

	Site 1 Residential / Tourist

	Resident Car Parks Required = 321
	1 space / 50 car spaces


	6.42
	B02 Res. = 2

B03 Res. = 18

Total: 23

	Serviced Apartment Car Parks Required = 47*
(refer previous Serviced Apartment employee car parking note)
	1 space / 50 car spaces


	0.94
	3

	Site 2 Retail

	Retail Car Parks Required = 70
	1 space / 50 car spaces
	1.40
	3

	Site 2 Residential

	Resident Car Parks Required =106
	1 space / 50 car spaces
	2.12
	B01 Res. = 1

B02 Res. = 4 

Total: 5


All proposed motorcycle parking spaces comply with AS2890.1 (for min. dimensions of 1.2mW x 2.5mL), with the Site 2 spaces also compliant with CCDCP Chapter 2.13, Section 2.13.3.9 (for min. dimensions of 1.35mW x 2.5mL), however the Site 1 spaces are non-compliant with the additional width requirement of the CCDCP (i.e., these spaces are provided at 1.2mW only). 

It is also noted that no motorcycle parking spaces have been provided in areas accessible to retail visitors for Site 1, which is non-compliant with the CCDCP requirement for min. 5 spaces to be provided for the retail usage of this site. 
The proposed development fails to comply with Part 2.13.3.9 of the CCDCP 2022 (Refusal Reason 15).
Part 2.13.3.10 Visitor Parking

Visitor parking is required to be provided for Site 1 residential flat development (i.e. the units above the proposed serviced apartments), in a location which is safe, accessible at all times and external to any security arrangements.
The proposed development has failed to incorporate appropriate visitor parking for this purpose however it is recognised that excess parking spaces can be designated for visitor parking arrangements, dependent upon the security arrangements utilised. The provision of visitor spaces within a locked basement area is generally accepted for this type of development, where unsecured visitor parking areas could result in an abuse of these areas by other users.
The proposed development fails to comply with Part 2.13.3.10 of the CCDCP 2022 (Refusal Reason 16).
Chapter 2.14 Site Waste Management
The application is accompanied by the following:
· Construction Waste Management Plan, prepared by Elephants Foot, Revision B and dated 20 March 2023

· Site 1 Operational Waste Management Plan, prepared by Elephants Foot, Revision B and dated 24 January 2023 and

· Site 2 Operational Waste Management Plan, prepared by Elephants Foot, Revision B and dated 24 January 2023.

The Construction Waste Management Plan was referred to Council’s Waste Officer for review and comment who advised:

· The proposed bin storage area for site 1 extends beyond the site boundaries and needs to be fully within the boundary of the development.
· There is no indication in the WMP if the construction stage will use a multi bin source separation system to maximise the opportunity for reuse and recycle of excess materials.
· No HRV access has been shown for access to the proposed construction bin locations for Site 1 or Site 2.
The Construction Waste Management Plan fails to comply with Chapter 2.14 of the CCDCP 2022 (Refusal Reason 17).
In relation to the Operational Waste Management Plans, watermarks on the Plans state ‘This WMP is not finalised and cannot be stamped for approval by Council’ as shown in the below figures.
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Figure 30. Watermark indicating WMP is not finalised (Site 1).
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Figure 31. Watermark indicating WMP is not finalised (Site 2).
Council cannot rely upon the accompanying documentation to undertake an assessment against the relevant provisions of Chapter 2.14 of the CCDCP 2022 and associated Guidelines therefore, insufficient information has been submitted to enable proper assessment under the EP&A Act (Refusal Reason 6d).
Chapter 3.1 Floodplain Management and Water Cycle Management
The site is located within the Tuggerah Lakes and Killarney Vale & Long Jetty (KV&LJ) Overland Flood Catchments and Council’s records indicate that the site is affected by flooding.
The site is impacted by Precinct 1: Probable Maximum Flood and Precinct 2: Flood Planning Level (across the entire site), and Precinct 3: Flood Storage (large pockets across both Sites 1 and 2). In accordance with CCDCP Chapter 3.1 Floodplain Management, for the proposed Commercial, Medium to High Density Residential, and Tourist Development (i.e., Serviced Apartment) Land Uses, a performance-based assessment is required to be provided to demonstrate the proposed development is compatible with the flooding characteristics of the site.
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Figure 32. Geocortex map with 1m contours and Flood Precincts with subject site outlined in orange
Existing Flood Hazards

In the Tuggerah Lakes 1% AEP event, Site 1 is impacted with flood hazard classifications (in accordance with the Australian Institute for Disaster Resilience’s Technical flood risk management guideline: Flood hazard) to H1 (i.e., generally safe for people, vehicles, and buildings), with very minor pockets of H2 (i.e., unsafe for small vehicles) adjacent to the southern drainage reserve. In this event, The Entrance Rd is impacted to H1 across the frontage of the site (generally within the road shoulders across the Site 2 frontage but across the carriageway for the Site 1 frontage), with H2 impacting The Entrance Road and Tuggerah Parade intersection (to the west of the site). Clifford Street is impacted by H1 and H2, with H3 (i.e., unsafe for vehicles, children, and the elderly) across the Clifford Street and Tuggerah Parade intersection and extending along Tuggerah Parade in either direction. 

In the KV-LJ 1% AEP event, the site is impacted with flood hazard classifications to H1, with very minor pockets of H2 impacting Site 1. In this event, The Entrance Road, Bent Street, and Oakland Avenue are predominantly impacted by a H1 Hazard Classification, with a minor pocket of H2 within the south-west corner shoulder of the intersection between the Entrance Road and Oakland Avenue. The south-west portion of the intersection between Clifford Street and Tuggerah Parade is impacted up to H3, although pedestrians and/or vehicles could safely turn right out of Clifford Street to avoid the H3 hazard waters. 
Flood Mitigation Measures & Negligible Impact

To mitigate the flood behavioural and neighbouring property impacts of the development, the Applicant is proposing to provide significant upgrades to the existing stormwater drainage infrastructure surrounding the development. The Flood Impact Assessment and submitted Civil Engineering Plans detail the following proposed upgrades and/or additions:
· Existing twin 825mm trunk drainage / road culvert pipes under The Entrance Road, from Oakland Avenue to Tuggerah Lake, to be upgraded to triple 1200mm pipes, with the discharge headwall into the lake to be upgraded to suit and the existing seawall to be modified in this location (required to support the development of both sites).
· Existing 900mm trunk drainage / longitudinal street drainage line along the eastern side of Oakland Avenue, from Bent Street to The Entrance Road, to be upgraded to twin 1200mm pipes, with associated upgraded KIPs along this line and a new junction pit at the connection to the new triple 1200mm pipes (required to support the development of both sites).
· Existing 300mm trunk drainage / road culvert pipes under Oakland Avenue, between the existing KIP at the north-eastern side of Site 1 to the existing KIP at the north-western side of Site 2, to be upgraded to a 750mm pipe, connecting into the new twin-to-triple 1200mm pipe junction pit (required to support the development of Site 1).
· New 450mm and 600mm trunk drainage / longitudinal street drainage line with associated kerb inlet pits along the western side of Oakland Avenue, generally opposite the Bent Street intersection, and connecting to the new junction pit at the upstream end of the new Oakland Avenue twin 1200mm pipes (required to support the development of Site 1).
· New 450mm trunk drainage with associated surface inlet pits under a new bio-retention swale along the southern side of Site 1, to connect to the southern-most new KIP on Oakland Avenue (required to support the development of Site 1).
· New 450mm trunk drainage with associated surface inlet pits under a new bio-retention swale along the western side of Site 1, to connect to the existing KIP at the north-west end of The Entrance Road frontage (required to support the development of Site 1).
· New 900mm longitudinal street drainage line, 1 x new KIP, and 1 x upgraded KIP (at the intersection with Oakland Avenue) to be installed across the Site 2 Bent Street frontage, with an upgrade of the existing 300mm kerb return drainage line to a 900mm pipe, and connecting into a new junction pit at the upstream end of the new Oakland Avenue twin 1200mm pipes (required to support the development of Site 2).
· New 1200mm longitudinal street drainage with associated kerb inlet pits across the Site 2 The Entrance Road frontage, to connect to a new junction pit with the triple 1200mm pipes at the intersection with Oakland Avenue (required to support the development of Site 2).
· New 1200mm trunk drainage pipe with associated surface inlet pits along the eastern side of Site 2, with a finished ground level no higher than RL 2.28m AHD, to connect to the eastern-most new KIP on The Entrance Road (required to support the development of Site 2).
The modelling provided within the Flood Impact Assessment generally demonstrates the development will have a negligible and/or acceptable impact on the flooding behaviour across and surrounding the site, and upon flood level increases on neighbouring properties and roads, if the above stormwater upgrades (i.e., flood mitigation measures) are implemented. However, as noted previously, this modelling has not incorporated climate change impacts and some parameters of the modelling have been queried by Council’s Floodplain Management team, including blockage factors for the upgraded systems.
Evacuation & Emergency Vehicle Access

Suitable pedestrian and vehicular evacuation from the site, and emergency vehicle access to the site, is available as follows:

· Tuggerah Lakes – available via The Entrance Road, Oakland Avenue, and Bent Street; safe pedestrian and/or vehicular access is not available via Clifford Street in this event. 

· KV-LJ 1% AEP Event – available along all roads fronting the development, noting access via Clifford Street requires pedestrians and/or vehicles to head north along Tuggerah Parade.
The Flood Impact Assessment fails to assess the impacts of the Tuggerah Lakes 1% AEP event on the development and has subsequently not identified the evacuation difficulties for Site 1 residents and/or visitors (tourists) trying to evacuate the site via Clifford Street in this event, and/or the impacts of climate change on all proposed evacuation routes.

Occupation & Risk to Property

The proposed retail / gymnasium / café / convenience store / serviced apartment lobby (i.e., “commercial”) FFLs have been proposed at a level equal to or above the KV-LJ 5% AEP flood levels determined in the Flood Impact Assessment. For the subject new development, the proposed commercial FFLs are not deemed to adequately satisfy the CCLEP requirement for minimising the flood risk to property, and a minimum floor level of 0.5m above the 1% AEP flood levels impacting the site are required for these areas (i.e., these must be at an FFL equal to or higher than the Flood Planning Level). 

The basement carpark entrances have been designed with a crest set at 0.5m above the KV-LJ flood levels impacting the site, to prevent inundation of these parking areas in 1% AEP flood event. However, as noted previously, these levels are as per those determined by the Flood Impact Assessment, and do not include consideration of the impact of climate change, as required by CCDCP Chapter 5.49, Section 5.49.3.7, for this development site. Consequently, the currently proposed basement carparking entry crest levels are unable to be deemed to adequately satisfy the CCLEP requirement for minimising the flood risk to property.

The proposed development has failed to demonstrate compliance with Chapter 3.1 Floodplain Management of the CCDCP 2022 as the parameters of the modelling, lack of climate change consideration, evacuation efficiency and proposed commercial floor levels do not reasonably satisfy floodplain management concerns. (Refusal Reason 18).
Chapter 3.3 On-site Sewage Management
The application was referred to Council’s Technical Officer – Water Assessment who have advised that all water and sewer requirements (including contributions, protective works, mains replacements) will be required to be detailed on any WMA Section 306 requirements letter issued by Council’s own Water Assessment Team following lodgement of a WMA Section 305 Application should any consent be granted by the Panel.
No further consideration of Chapter 3.3 of the CCDCP 2022 is required. 
Chapter 3.5 Tree and Vegetation Management

The application is accompanied by an Arborist Report, prepared by Monaco Designs Pty Ltd and dated 23 March 2022. The Report identifies in its Introduction that this pre-development assessment has been commissioned by Ms Desai of Bathla, to assess the species, health, general condition and retention value of the trees located at the pre-mentioned address.

Further within the Arborist Report, the author concludes that surveys are not undertaken by Monaco Designs PL, hence we cannot confirm their accuracy.
Based on a pre-development assessment and nil attendance to site to undertake a survey, insufficient information has been submitted to enable proper assessment under the EP&A Act (Refusal Reason 6e).
Chapter 3.6 Heritage Conservation

The application is accompanied by a Heritage Impact Statement, prepared by Romey Knaggs Heritage and dated March 2023. The Report was referred to Council’s Heritage Officer for review and comment who confirmed that the analysis contained in the Heritage Impact Statement is insufficient and acknowledges that the CCDCP provisions regarding heritage protection at 3.6.2.3 are only partially achieved. 
Given the scale of the proposed development and the extent of works on site, partial compliance is unsatisfactory as the development will dominate and detract from the heritage significance of the Lake House item due to the bulk, scale, and height of Building C in particular. 
As previously discussed in the above body of this Report, the proposed development does not sensitively relate to the heritage building with the potential for Building C to have great setbacks with a stepped curtilage to better frame the heritage item and intersection of The Entrance Road and Oakland Avenue, conserving its heritage significance.

The proposed development has not promoted the conservation of the cultural heritage of The Entrance by ensuring development that is sensitive to, and designed in consideration of, its local heritage context. In doing so, the development has failed to conserve The Lake House by ensuring that it retains its important character, fabric and setting or promoted new development that is significant to its identified heritage significance.

The proposed development has failed to demonstrate compliance with Chapter 3.6 of the CCDCP 2022, including its objectives, and this forms Refusal Reason 7.
Chapter 4.6 The Entrance Peninsula
The site falls within The Entrance Peninsula Area and therefore Chapter 4.6 of the CCDCP 2022 applies.
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FIgure 33. The Entrance Peninsula Area as outlined in bold.

Within this Chapter, Part 4.6.2.7 identifies the desired character anticipated for mixed use development in The Entrance Town Centre.
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Figure 34. Location of Mixed Use Development in The Entrance Town Centre for Zones B2 Local Centre and SP3 Tourist.

The site falls within the zoned map in Figure 34 above however is not zoned either B2 Local Centre or SP3 Tourist and therefore, no further consideration is necessary.
d) SECTION 4.15(1)(a)(iiia) – PLANNING AGREEMENTS UNDER SECTION 7.4 OF THE EP&A ACT

There are no planning agreements or draft planning agreements entered into or proposed for the site. No further consideration is required in this regard.

e) SECTION 4.15(1)(a)(iv) – PROVISIONS OF REGULATIONS

Section 23(1)

A development application is required to be accompanied by the written consent of the owner of the land to which a development application relates in accordance with section 23(1) of the EP&A Regulation.

The site adjoins three parcels identified as 5W The Entrance Road, which is owned by Central Coast Council and classified as operational land. None of these lots are gazetted as public road under the Roads Act 1993. The proposal contains drainage works through two of these parcels. Landowners consent has not been obtained from the relevant Section of Central Coast Council for these works.

Additionally, temporary ground anchors may be required during construction, which may protrude into neighbouring properties. Owner’s consent from any neighbouring properties impacted by the proposed works has also not been obtained.

The requirements of Section 23(1)(b) of the Regulations have not been met, forming Refusal Reason 1.
Section 61
Section 61 of the Regulations, contains matters that must be taken into consideration by a consent authority in determining a development application, with the following matters relevant to the proposal:
· If demolition of a building is proposed, provisions of AS2601 apply.

The proposed development seeks to undertake the following:
· Pre-construction activities and site mobilisation including neighbour notification processes.

· Pre-demolition survey of each structure on site.

· Verification of utility disconnections and isolation by others including power, gas, water, fire, mechanical, fibre optic and telephone.

· Demolition of existing buildings.
· Removal of demolition components to offsite waste management facilities.

Subject to relevant conditions regarding waste management being imposed on any consent granted for the proposed development, the Panel can be satisfied Section 61 of the Regulations have been met.

f) SECTION 4.15(1)(b) – LIKELY IMPACTS OF DEVELOPMENT

The likely impacts of that development, including environmental impacts on both the natural and built environments, and social and economic impacts in the locality must be considered. In this regard, potential impacts related to the proposal have been considered in response to SEPPs, LEP and DCP controls outlined above and the Key Issues section below. 

The consideration of impacts on the natural and built environments includes the following:

· Context and setting
Context refers to the setting of a development, including both the existing physical surroundings and the planned vision for the future of an area.

The existing physical surroundings are those of the Tuggerah Lakes foreshore and surrounding local area. Directly adjoining the development are medium and low-density residential dwellings to the west, south and east with a northerly aspect to Tuggerah Lake, only separated by The Entrance Road. The local area has low scale vegetated areas.
The site falls within Precinct 3 of The Entrance Peninsula Planning Strategy (TEPPS), which was adopted by the former Wyong Council in 2009 as shown in the figure below.
[image: image38.jpg]The Entrance Planning Strategy





Figure 35. Various precincts of TEPPS.
The proposed development fails to satisfy the desired future character of this area as it does not provide high quality retail, commercial development supported by medium to high density permanent tourist/residential development.
This precinct is intended to offer a large variety of high-quality facilities, attractions and activities relating to open space, active and passive recreation, leisure, culture and entertainment for residents and visitors with strong connections to areas outside the Precinct.

· The locality and streetscape
The locality is the site and its immediate surroundings which forms the streetscape. The site fronts The Entrance Road, Oakland Avenue, Bent and Clifford Streets.

The proposed address to each of these roads is grossly over scaled compared to surrounding residential development. In addition, the large development will overlook the low-density residential development to the south, detracting from solar access, privacy and views.
· Amenity
The proposal has not demonstrated that good design has been achieved to provide a high level of amenity for intended occupants and visitors or for the existing, surrounding residential development, particularly in relation to solar access, privacy, cross ventilation and private open space.

Assumed non-compliances with building height controls of the CCLEP 2022 and setbacks, building separation and other aspects of CCDCP 2022 result in an undesirable building form that does not respond appropriately or cohesively with the surrounding development.

· Privacy
The proposed development includes over 400 residential units and serviced apartments, all with balconies. The proposed development has failed to satisfy the minimum setback and building separation requirements as required by the ADG resulting in diminished privacy for both intended occupants and surrounding residential development.

The development has not offered any privacy mitigation measures to reduce the extent of overlooking in this regard.

· Air quality
It is anticipated that the proposed development will not significantly impact the surrounding environment. Short term impacts may arise during the construction phase which can be suitably mitigated or controlled by way of conditions imposed on any consent granted for the proposed development.

· Social impacts
A social impact assessment (SIA) was not provided with the application. It is expected that an SIA with comprehensive community consultation and mitigation measures to address potential adverse social impacts arising from the development would have been provided for this level and scale of development. Council has previously requested a Social Impact Assessment report from the Applicant which examines the social impact of the displacement of occupants of the caravan park El Lago.
The application has not provided sufficient information to demonstrate that the development has appropriately responded to the site constraints or how the development provides a high level of amenity for its occupants and neighbours. Non-compliance with height controls as required by the CCLEP 2022 and CCDCP 2022 and the design of the development, result in an undesirable urban form that is not consistent with the existing or desired future character of the area.

The proposal has therefore not demonstrated its immediate and long-term social benefits and social impact of the proposal, nor included mitigation measures for potential social impacts (Refusal Reason 6g).
· Safety, Security and Crime Prevention
The proposal was deemed by the Tuggerah Lakes Police District to not generate any concern having regard for the principles of Crime Prevention Through Environmental Design (CPTED) however the detailed CPTED and Safety Audit Report, prepared by Planning Ingenuity remains in draft and was not certified or signed off, appearing to be considered in Draft (Refusal Reason 6h).
· Economic impact
An economic impact assessment (EIA) was not provided with the application. It is expected that an EIA would have been provided for this level and scale of development, detailing the short-term economic stimulus through the construction of the development as well as the long-term employment opportunities created with the generation of jobs.

Any EIA would have needed to have regard to the Central Coast Regional Plan 2041 and demonstrate that the economic development leads to additional local employment opportunities within the Central Coast and reduce the percentage of employed persons who travel outside the region each day for work.
In addition, the tourism dollar being spent within the LGA would provide economic benefit, however no assessment report was provided for the proposal (Refusal Reason 7).
g) SECTION 4.15(1)(c) – SUITABILITY OF THE SITE
The applicant has not demonstrated consistency with the zone objectives as required by CCLEP 2022. The proposal presents an unacceptable built form and scale which is out of character with existing and future intended land uses with insufficient regard for its proximity and frontage to Tuggerah Lake and surrounding low and medium density residential developments.
The proposal has failed to demonstrate that a good level of design and amenity are achieved for both occupants and neighbours with insufficient information provided to demonstrate the site is suitable for this scale of development, given the flood characteristic of the land.

The site is therefore not considered to be suitable for the proposed development (Refusal Reason 19).
h) SECTION 4.15(1)(d) – PUBLIC SUBMISSIONS

Submissions are considered in Section 2.3 of this Report.
i) SECTION 4.15(1)(e) – PUBLIC INTEREST

The proposed development will result in significant, cumulative, and unwanted impacts on the community and surrounding locality in terms of context and setting, the public domain, utilities, heritage, water, soil and air, noise and vibration and air quality. 
Insufficient information has been provided in relation to site contamination, management of acid sulfate soils, dewatering, social impacts and flooding such that these matters have not been satisfactorily addressed or mitigated.

The proposal fails to comply with the relevant objectives of the CCLEP 2022 and CCDCP 2022 and any potential economic benefits realised by the development are outweighed by the issues and impacts discussed above. 

Based on this and the above, the proposed development is contrary to the public interest.

2. REFERRALS AND SUBMISSIONS

2.1
Agency referrals and concurrences

The application was referred to the following agencies for comment/concurrence as required by the EP&A Act.

Table 12. Referral agency responses
	Agency
	Concurrence/referral trigger
	Comments
	Resolved

	Referral/Consultation Agencies

	Ausgrid
	Section 2.48 – State Environmental Planning Policy (Transport and Infrastructure) 2021 – Development near electrical infrastructure.
	Correspondence was received dated 19 May 2023 indicating Ausgrid supports the proposal, subject to conditions imposed on any consent granted by the Panel.
	Yes

	Transport for NSW
	Section 2.122 – State Environmental Planning Policy (Transport and Infrastructure) 2021 – Development that is deemed to be traffic generating development in Schedule 3.
	Correspondence was received dated 29 May 2023 confirming TfNSW has reviewed the information provided and raised no objection to the proposed development.
	Yes

	Tuggerah Lakes Local Area Command
	Crime Prevention Through Environmental Design
	Correspondence received dated 13 September 2013 indicates that DPTED principles have been met however the accompanying DPTEC and Safety Audit Report, prepared by Planning Ingenuity Pty Ltd remains in draft and therefore Council concludes that insufficient information has been provided to rely upon to determine CPTED principles have been satisfied.
	No - Refusal Reason 6h

	Water NSW
	
	The proposal has significant potential to interfered with ongoing groundwater flows and/or require construction dewatering. The development was not referred to WaterNSW for consideration and/or comment on these matters, until after the lodgement of a Class 1 Appeal. The Applicant will be required to contact WaterNSW directly to obtain required licenses and/or approvals from this Authority, prior to the issue of any Construction Certificate for the development.
	No – Some additional information was requested for the assessment.

	NSW Fisheries
	Section 205
	The proposal seeks to alter the existing stormwater discharge headwall along the Tuggerah Lake foreshore, at the end of Oakland Avenue, and increase discharge to the Lake. Consequently, the application shall be required to be referred to NSW Fisheries for comment on the potential marine life impacts.
	No – Refusal Reason 2

	Integrated Development (s4.46 of the EP&A Act)

	Department of Planning and Environment – Water
	Water Management Act 2000
	The Department of Planning and Environment – Water advised that for the purposes of the Water Management Act, the proposed works are exempt from the need to obtain a controlled activity approval and no further assessment is required.
	Yes 


2.2
Council Officer Referrals

The development application has been referred to various Council officers for technical review as outlined in Table 13 below.

Table 13. Council officer referrals

	Officer
	Comments
	Resolved

	Contributions
	The application falls under The Entrance District s7.11 Contributions Plan and Shire Wide s7.11 Plan. The following contributions are applicable (but not limited to):
- Shire Wide Contributions

- Roads

- Open Space Land and Works

- Community Facilities Land and Works.
Contribution’s payable can be imposed on any consent granted for the proposed development, subject to quarterly indexation by CPI.

Any shortfall in onsite parking spaces will require additional carparking contributions. 
The proposed development is supported, subject to conditions.
	Yes

	Ecologist
	Council’s Ecologist raised concerns over the proposed stormwater upgrades at the headwall into Tuggerah Lake whereby the headwall upgrades and modification to the existing seawall during construction, plus increased discharge will have marine environment impacts.
	No

	Development Assessment Engineer
	Council’s Development Assessment Engineer has identified non-compliances with the following:
· Marine environment impacts under section 205 of the Water Management Act 2000.

· Groundwater impacts and management.
· Acid sulfate soils

· Construction dewatering approval and licensing.
· Flooding

· Climate change

· Evacuation

· Water quality

· Floodplain management

· Council consent re proposed street drainage upgrades.
	No

	Engineer – Flooding
	Council’s Development Floodplain Engineer raised concerns over the parameters of modelling, the lack of climate change consideration, evacuation efficiency and proposed commercial floor levels.
	No

	Engineer – Traffic and Transport
	The proposed development does not satisfy the car, bicycle, motorcycle provisions of the CCDCP 2022. The proposed development has not been designed in accordance with AS 2890 to prevent user/vehicular conflicts including but not limited to all retail parking spaces being undersized, curved ramps within Site 1 being non-compliant for width, radius or at the intersection points with circulation roadways and parking aisles through the basement structure.
	No

	Engineer – Water and Sewer
	There is an existing private sewer rising main located at 9 The Entrance Road. The applicant is responsible for protecting this at all times.
The applicant will be required to reline the existing Council 450mm gravity fed sewer main for the extent of the proposed property boundary and along Oatland Avenue.

The applicant will also be required to replace the existing Council water mains with PVC material along The Entrance Road and the existing water main along Clifford Street.

The proposed development is supported, subject to conditions. 
	Yes

	Environmental Health
	Council’s Environmental Health Officer has reviewed the proposal and determined the applicant to have provided insufficient information to support the proposal and that due to the nature and scale of the development, the following amenity impacts are to be further considered:
· The use of the swimming pool including its location and proximity to residential development and the associated pool pumps.

· All mechanical plans.

· Movement of traffic in and out of the proposed parking areas.

· Service and delivery vehicles.

· Waste collection.

· Use of the gymnasium.
	No

	Landscaping
	The Design Report by EM BE CE Refers to a Landscape Report by Oculus. The landscape report appears to be excluded from the above DA documentation, and subsequently insufficient information has been submitted to enable proper assessment under Section 4.15(1)(a) of the EP&A Act.
	No

	Property Development
	The applicant has not sought landowners consent from Central Coast Council for the three parcels identified as 5W The Entrance Road, as required by section 23(1) of the Environmental Planning and Assessment Regulation 2000.
	No

	Trees
	A site inspection was undertaken on 10 May 2023 and a review of the Arboricultural Assessment Report, prepared by Monaco Designs P/L and dated 18 October 2022.
The proposed removal of trees identified in Section 6 of the Report to accommodate the proposed development is supported. Those nominated for retention are to be protected as per recommendations contained within Section 8 of the same Report.

The proposed development is supported, subject to conditions.
	Yes

	Urban Designer
	The proposed development for Sites 1 and 2 is inconsistent with the current context of the locality when compared to the Design Quality Principles in SEPP 65 and the associated ADG.
	No

	Waste Services
	The proposed development fails to satisfy demolition, construction and ongoing waste management requirements as required by the DCP and associated Guidelines.
	No


2.3
Community Consultation
The proposal was notified in accordance with Chapter 1.2 Notification of Development Proposal of the Central Coast DCP from 19 May to 16 June 2023. The notification included the following:
· Notification letters sent to adjoining and adjacent properties and

· Notification on Council’s website.

Council received a total of 24 unique submissions, which included one (1) submission in favour of the proposal. The issues raised in these objections are considered in the table below.

Table 14, Issues raised.
	Issue
	Council comments

	Displacement of current occupants of El Lago
	Agreed.
Concerns were raised regarding the displacement of current occupants and tenants of the El Lago Tourist Park which would place further housing distress on The Entrance community.

Council has previously requested a Social Impact Assessment report of the Applicant which examines the impact of the displacement of occupants of El Lago, which remains outstanding.

This forms Refusal Reason 6g.

	Additional traffic and vehicle movements on local road network
	Agreed.
Concerns were raised regarding the potential impacts of the additional traffic and vehicle movements on the local road network, which is already in poor condition and requiring repair.

The application is defined as traffic generating development in accordance with Section 2.122/Schedule 3 of the SEPP (Transport and Infrastructure) 2021 and was referred to Transport for NSW for review and comment.

Central Coast Highway is a classified State Road and Oakland Avenue, Bent Street, The Entrance Road, Tuggerah Parade and Manning Road are local roads.

TfNSW confirmed the proposed development contributes to the intensification of traffic in the northern sector of The Entrance. The Entrance District Development Contributions Plan (April 2020) identifies that intersection and pedestrian facility works will be required to cater for additional traffic due to increased development in the Entrance District.

Notwithstanding this, the application is recommended for refusal and so no further consideration regarding traffic management on the surrounding local road network was considered necessary.

	Building Height
	Agreed.
Concerns were raised regarding the proposed non-compliant building height.
The proposed development is permitted a maximum building height of 28m in accordance with Clause 4.3(2) of the CCLEP 2022.
The Elevation and Sections Plans prepared by BVN and EM BE CE for both Sites 1 and 2 do not properly detail natural ground levels, floor levels, ceiling levels and roof/ridge levels to RL’s as ADH with property boundaries, setbacks from boundaries and adjacent buildings. Therefore, insufficient information has been submitted to enable proper assessment under the remit of Clause 4.3(2) of the CCLEP 2022 (Refusal Reason 6b).

	View loss
	Agreed.
Concerns were raised regarding the potential view loss which would be experienced from existing and surrounding residential development.

The applicant has failed to address view loss considerations in its SEE, prepared by Mecone. Notwithstanding this, the SEE is in draft form and not endorsed by Mecone, therefore insufficient supporting documentation has been provided to enable proper assessment under the Act in relation to this matter (Refusal Reason 6j). 

	Vacancy rates for commercial tenancies
	Agreed.
Concerns were raised regarding the extent of the proposed commercial floor area with already high vacancy rates for commercial development within The Entrance.

The proposal does not respond to the nature of the locality in that The Entrance Town Centre already has high vacancy rates, and the Development Application does not demonstrate how additional commercial tenancy stock will avoid contributing to this in a negative manner, in accordance with the objectives of Chapter 2.5 of the CCDCP. 
The proposed ground floor commercial is not considered high quality and does not directly respond to or activate The Entrance Road or Oakland Avenue (Refusal Reason 6g).

	Scale of development
	Agreed.
Concerns were raised regarding the scale of the development in relation to existing, surrounding development.

This has been discussed in the above body of the report with regards to non-compliances with Clause 4.3(2) – Height of Building in addition to the design requirements of SEPP 65 and the ADG and forms reasons for refusal in Attachment A. 

	Condition of road network
	Agreed.
Concerns were raised regarding the existing condition of the road network. The application is not supported on various grounds. 

	Flooding
	Agreed.
Concerns were raised regarding the potential flooding impacts of the proposed development and the risks to occupants should a flood event occur. 
The application was referred to Council’s Development Engineer and Floodplain Engineer who both identified this as a design issue, holding concerns that the development will pose a risk to life with further consideration required for the safe egress of occupants (Refusal Reason 8).

	Possums
	Disagree.
Concerns were raised regarding the possums which occupy particular areas of the existing El Lago Tourist Park. 

The application was referred to Council’s Ecologist in light of the submission who advised that during his site inspection small hollows were observed in T15 (a large Eucalypt) which is identified to be removed. Palm trees are also likely to support nesting habitat for possums. The Common Ringtail Possum is a protected native species under the BC Act that is relatively common on the Central Coast. It is not listed as a threatened species. This matter can be addressed by a condition of consent that would require a pre-clearance survey to be undertaken and clearing supervision by a suitability qualified person.
As the application is recommended for refusal, no further consideration is required in relation to this matter.

	Solar access
	Agreed.
Concerns were raised regarding the extent of overshadowing and loss of solar access to adjoining residential development.

Council’s Urban Designer has reviewed the proposal and confirmed it fails to comply with the ADG’s Design Quality Principles, failing to provide sufficient solar access to both the intended occupants and reducing solar access to adjoining residential developments, particularly those located along the southern adjoining boundary of proposed Site 1 (Refusal Reason 4).

	Easements
	Agreed.

Concerns were raised regarding the “easement” along the southern side of the site to be kept clear (i.e., between 9 and 11 Oakland Avenue, and along the rear of the properties fronting Manning Road to the south of the site); no permission has (or will) be granted by Council for works to occur within this drainage reserve.

The application was referred to Council’s Development Engineer who advised that a search of the Deposited Plans covering the development sites has identified the following burdens and/or benefits associated with this property: 

· Site 1:
· 9 The Entrance Rd – DP1078873 Lot 151 – no benefits or burdens identified

· 11-29 The Entrance Rd – DP571197 Lots 1, 2, & 3 – Easement for Services & Access Purposes 2.44m Wide, along eastern boundary of Lot 1 (benefitting Lot 3) and associated Restriction as to User (to prevent buildings or fencing within the easement)

· 2, 3, & 4 Clifford St – DP23428, Lots 12, 11, & 10 – no benefits or burdens identified

· 3, 5, 7, & 9 Oakland Ave – DP 367602, Lots 4, 3, 2, & 1 – no benefits or burdens identified 
· Site 2: 31-33 The Entrance Rd – DP517291, Lots 1 & 2, and DP382461, Lots A & C – no benefits or burdens identified
Site 1 is also bounded by Council-owned drainage reserves, 3.05m wide along the entire southern boundary and 2.135m wide along the western boundary between The Entrance Road and Clifford Street. Landowners consent has not been obtained for this purpose and forms Refusal Reason 1.

	Building separation
	Agreed.
Concerns were raised regarding the proposed building separation distances both within the site and to the adjoining residential developments.

Council’s Urban Designer has reviewed the proposal and confirmed the development fails to satisfy ADG design quality principles relating to building separation.

This forms Refusal Reason 4.

	Visual and Acoustic Privacy
	Agreed.
Concerns were raised regarding the loss of visual and acoustic privacy to adjoining residential development.

Site 1 is inconsistent with Part 3F-1 (visual privacy) ADG as the towers fail to comply with separation distances. Concerns are raised regarding the visual and acoustic privacy between the Proposal and the existing surrounding residential development to the west and south, which is compromised by the reduced separation distances and is not in accordance with the objectives of 2.3.6.2 and 2.3.6.3 of the CCDCP (Refusal Reason 4).

	Dewatering of proposed basement level and structural integrity
	Agreed.
Concerns were raised regarding the proposed dewatering of the basement levels and potential impacts on the structural integrity of the development.

The application was referred to Council’s Development Engineer who confirmed the proposal has a significant potential to interfere with ongoing groundwater flows and/or require construction dewatering. 

The development application has since been referred to Water NSW for consideration wherein additional information was required to complete the assessment.
Notwithstanding this, the application is recommended for refusal.


3. KEY ISSUES

The following key issues are relevant to the assessment of this application, having considered the relevant planning controls and the proposal in detail.

Section 23(1), EP&A Regulations 2000 - Landowners Consent

The Site adjoins three parcels identified as 5W The Entrance Road, which is owned by Central Coast Council and classified as operational land. None of these lots are gazetted as public road under the Roads Act 1993. The Proposal contains drainage works through two of these parcels. Landowners consent has not been obtained for these works from Central Coast Council.

Additionally, temporary ground anchors may be required during construction, which may protrude into neighbouring properties. Owner’s consent from any neighbouring properties impacted by these works is required.
The applicant has failed to obtain appropriate landowners consent for the proposed works and therefore the application contravenes Section 23(1) of the EP&A Regulation.
Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 1).
Section 205, Fisheries Management Act 1994
The proposed development includes the installation of new stormwater piping that discharges into Tuggerah Lake. Civil engineering plans note that reconstruction of the seawall will be required. Detail as to the works proposed has not been provided. The Proposal’s stormwater outflow will be constructed in an area where the Zostera capricorni seagrass is known to be found.  The Applicant has not obtained a permit under the Fisheries Management Act 1994 to cut, remove, damage or destroy Zostera capricorni seagrass, nor for the potential impacts of the outflow from the stormwater pipe into Tuggerah Lake, or provided sufficient information to demonstrate that a permit is not required and the nature and scale of those impacts. 
Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 2).
State Environmental Planning Policy (Resilience and Hazards) 2021, Section 2.10

On the basis of the above, the proposed development has not satisfactorily demonstrated it is not likely to cause an adverse impact on the matters listed under Section 2.10 of the State Environmental Planning Policy (Resilience and Hazards) 2021, including the integrity and resilience of the hydrological and ecological environment and impacts to existing public open space along the foreshore, contravening Section 2.10 of the SEPP.
Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 3).
State Environmental Planning Policy (Resilience and Hazards) 2021, Section 2.11

The excessive height, bulk and scale of the proposed development including its exceedance with the maximum permitted building height have demonstrated to have an adverse effect on existing public open spaces due to the visual prominence of the proposal when viewed from the foreshore, contravening Section 2.11 of the SEPP.
Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 3).
Clause 4.3 – Building Height, CCLEP 2022
Clause 4.3(2) permits a maximum building height for the site as 28m. The maximum height of the towers included in the Proposal ranges from 30.9m at Site 1 and 34.15m at Site 2. The Proposal, therefore, does not comply with the maximum height for the land shown on the height of buildings map referred to under clause 4.3.
Moreover, the Elevations and Sections Plans prepared by BVN and EM BE CE for both Sites 1 and 2 do not properly detail natural ground levels, floor levels, ceiling levels and roof/ridge levels to RL’s as AHD with property boundaries, setbacks from boundaries and adjacent buildings. Therefore, insufficient information has been submitted to accurately understand numerical compliance (or lack thereof) with Clause 4.3(2) relating to the maximum permitted building height and the objectives of Clause 4.3 of the CCLEP.

Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 6a).
Clause 4.6 – Written Request for Variation, CCLEP 2022
Assuming revised plans clarify that the relevant building heights are in breach of the maximum, a satisfactory clause 4.6 written request from the Applicant has not been submitted for the proposed variation to the maximum permitted building height under clause 4.3. 
The Clause 4.6 Request for Variation – Height of Buildings, prepared by Mecone and dated March 2023 is identified on Page 2 of 19 as ‘for discussion purposes only unless signed and dated by the persons identified’. The consultant report has not been finalised and cannot be relied upon for purposes of a Clause 4.6 submission in accordance with the CCLEP. 
Additionally, the written request does not adequately demonstrate that compliance with the development standard is unreasonable or unnecessary in the circumstances of the case, and that there are sufficient environmental planning grounds to justify contravening the development standard, including because of the impacts listed regarding overshadowing, privacy, bulk and scale as listed in other contentions, and the relatively unconstrained nature of the Site. 
Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 6c).
Clause 4.4 – Floor Space Ratio, CCLEP 2022
In accordance with Clause 4.4(2), the floor space ratio for a building on the subject site are not to exceed 3:1.

According to the accompanying SEE, Site 1 has an area of 15,025sqm, permitting a maximum Gross Floor Area of 45,078sqm. The SEE indicates the proposed development on Site 1 has a GFA of 44,940sqm, equating to an FSR of 2.99:1, therefore complying with the maximum numerical provisions of this Clause. 

According to the SEE, Site 2 has an area of 4,269sqm, permitting a maximum Gross Floor Area of 12,807sqm. The SEE indicates the proposed development on Site 2 has a GFA of 12,807sqm, equating to an FSR of 3:1, therefore complying with the maximum numerical provisions of this Clause. 

However, Council has not been able to verify the proposed calculations as the floor plans prepared by BVN and EM BE CE do not:

1.
Adequately detail the layout of the proposal, or

2.
Include figured dimensions of the proposed work, or

3.
Provide appropriate scales with site boundaries, or

4.
Clearly set out the location of adjacent buildings/properties or setbacks from all boundaries and adjacent buildings.

Insufficient information has been submitted to demonstrate compliance with Clause 4.4(2) for both Sites 1 and 2 in addition to satisfying the objectives which support them. Further, should the proposal exceed the maximum numerical requirements of this clause, no written Clause 4.6 request has been submitted (Reference is made to item 3.3 above). 

Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 6b).
Clause 5.10 – Heritage, CCLEP 2022 and Part 3.6.2.2.3, CCDCP 2022
The Proposal does not sensitively relate to the heritage building with the potential for Building C to be ‘stepped’ with a curtilage to better frame the heritage item and intersection of The Entrance Road and Oakland Avenue, conserving its heritage significance. The development principles of the Site should start with the heritage item, regarding scaled relationships, setbacks, and a Conservation Management Plan Strategy to inform the curtilage and scale of the development for Building C in particular. 

No heritage management plan that explains or justifies the Proposal’s impact has been provided in accordance with clause 5.10(5)(c) and 3.6.2.2.3 of the CCDCP.

The analysis contained in the Heritage Impact Statement is insufficient and acknowledges that the CCDCP provisions regarding heritage protection at 3.6.2.3 are only partially achieved. Given the scale of the Proposal and the works proposed on the Site, partial compliance is unsatisfactory as the Proposal will dominate and detract from the heritage significance of the item due to the bulk, scale, and height of Building C in particular. 

Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 7).
Clause 5.21 – Flooding, CCLEP 2022

The site is identified as land within the flood planning area. The proposed development has failed to demonstrate that efficient evacuation is enabled from the site without exceeding the capacity of existing evacuation routes for the area. Further, the proposed development has not addressed the Tuggerah Lakes 1% AEP flood impact at the Clifford Street and Tuggerah Parade intersection where the H3 flood waters reach. 
The proposed development failed to consider appropriate mitigating and adaptive measures against anticipated impacts of climate change with proper sea level rise allowances in applicable flood planning levels.

Finally, the Flood Impact Assessment notes that the resulting post-development flooding through the Site 1 Loading Dock, demonstrated by the TUFLOW modelling within the report, is required to be handled by the on-site stormwater drainage system. The accompanying Civil Engineering Works Plans for the Site detail the loading dock area to be drainage to the basement pump-out tank, and the accompanying Civil Engineering and Stormwater Management Report for Site 1 notes the basement pump-out tank has been designed to cater for basement seepage and loading dock vehicle runoff only. The management/ discharge of flood inflows in the proposed Site 1 Loading Bay area needs to be adequately addressed via revised flood controls and/or a revised stormwater management system for the Site.
Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 8).
Chapter 3.1, CCDCP 2022

The site is located within Precincts 2 and 3 land as per Council’s Floodplain Mapping. The proposed development fails to provide suitable parameters for modelling with nil information pertaining to climate change, evacuation efficiencies and proposed commercial floor levels as required by Chapter 3.1, Appendix C of the CCDCP 2022.
Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 18).
Clause 7.1 - Acid Sulfate Soils, CCLEP 2022

The ASS Plan included with the application failed to undertake appropriate PASS/ASS testing extending to appropriate basement level depths as required by the Acid Sulfate Soils Manual. In this case, testing should occur to depths of 9-10 metres below EGL for Site 1 and approximately 7 metres below EGL for Site 2. 
Furthermore, the Proposal has failed to consider the ongoing groundwater impacts of the proposed development, including any draw-down effects that may result on the downstream side of the basement structures if an ongoing ASS Plan is required.
The ASS Plan is, therefore, not in accordance with the Acid Sulfate Soils Manual, contravening Clause 7.1 of the CCLEP 2022. 

Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 9).
Clause 7.6 - Essential Services, CCLEP 2022
The proposed development has failed to demonstrate that essential services relating to stormwater drainage or on-site conservation and the collection and management of waste are available or that adequate arrangements have been made to make them available in accordance with Clause 7.6 of the CCLEP 2022.
Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 21).
Urban Design and SEPP 65 compliance

Urban design looks at a development in its context, considering the existing and desired future character of the local area, compatibility with the built form and surrounding development, and its setting, including landscaped and natural areas. 
The site is located within The Entrance Peninsula, an established residential and tourist area comprising of a mix of development densities, building typologies, architectural characters and ages. Direct adjoining development is comprised of low-density residential development due south and medium density mixed use development to the east and west, with the site fronting Tuggerah Lake, separated only by The Entrance Road and Norfolk pines, also listed as local heritage items.
The proposed development, comprising of over 400 residential units, 45 serviced apartments, ground floor commercial tenancies and basement level car parking provide a poor design outcome with little attempt to recognise its coastal significance and the direct adjoining heritage item, contravening the objectives of the MU1 zone. The overall bulk and scale of the development is overwhelming and provides little sense it has been informed by its coastal location. The accompanying Site Analysis and design decisions based on an understanding of the site is limited.
The construction of ‘tower’ style apartments is not suited to the existing and envisaged coastal area, more akin to a central business district or an urban renewal area, which is also not in accordance with Part 1A of the ADG.

Areas of non-compliance with SEPP 65 and the ADG are discussed in the above body of the Report and further reinforce the poor urban design outcome. Impacts resulting from non-compliances with built form, scale and density are considered unreasonable given the relatively unconstrained nature of the site. The proposed development results in a poor design outcome, which does not contribute to the amenity of The Entrance and should be refused.
Resolution: The issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 4).
Poor Site Amenity – ADG
The proposed development is inconsistent with the design guidelines of the ADG, the associated Design Quality Principles, and CCDCP 2022 resulting in poor site amenity, overlooking and noise and visual impacts both for the intended occupants and their visitors, as well as surrounding residential development. 
Resolution: These issues have not been resolved and accordingly warrants refusal of the application (Refusal Reason 23).

Traffic and Parking – Part 2.13, CCDCP 2022
Traffic and car parking have not been adequately addressed by the proposal, resulting in compromised safety and reduced internal amenity.

Resolution: These issues have not been resolved and accordingly warrants refusal of the application (Refusal Reason 10, 11, 12, 13, 14, 15, 16).
Landscaping – Part 2.3.3.3 and Part 2.3.9, CCDCP 2022
The Landscape Concept Plan (prepared by Oculus, Drawing No. L201, L202, L203, L204 and L206), is not legible, appropriately scaled, and does not provide finished surface levels, embankments and grades, to confirm compliance with Part 2.3.3.3 and 2.3.9 of the CCDCP, including regarding the relevant requirements for landscaped area and deep soil. 
Communal open spaces are devoid of required deep soil provisions that accommodate mature vegetation without the use of mechanical irrigation and drainage. This will inhibit the ability of the proposed vegetation and trees to reach full mature height or create a meaningful tree canopy across the open spaces. Communal open spaces generally lack adequate facilities and amenities, in addition to no information provided on how the proposed planting, garden beds and communal open spaces will be illuminated.

Resolution: These issues have not been resolved and accordingly warrants refusal of the application (Refusal Reason 6k).
Social Impacts
The application is absent of a Social Impact Assessment regarding the displacement of existing residents, investigating the tenure of people living within El Lago Tourist Park, the regulatory framework and circumstances and approval history in response to a previous Council request dated 5 July 2023.
Resolution: This issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 6g).

Insufficient Information

Insufficient information has been provided in relation to floor space ratios, height of buildings, acid sulfate soils, dewatering, geotechnical considerations, heritage, flooding, noise, social impacts, traffic and parking, construction and waste management.

Resolution: This issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 6).

Waste – Part 2.14, CCDCP 2022

The proposed development contravenes the design requirements and specifications of Council’s Waste Control Guidelines as outlined in Part 2.14 of the CCDCP 2022 regarding both construction and ongoing management of waste.

Resolution: This issue has not been resolved and accordingly warrants refusal of the application (Refusal Reason 17).
RECOMMENDATION
That the Development Application No. DA/619/2023 for the ‘Demolition of existing structures and staged construction of a mixed-use development comprising of 11 retail tenancies, a gymnasium, 414 residential units, and 45 serviced apartments’ at No. 9-29 and 31-33 The Entrance Road and 3-9 Oakland Avenue and 2-4 Clifford Street, The Entrance, be REFUSED pursuant to Section 4.16(1)(b) of the Environmental Planning and Assessment Act 1979
Subject to the reasons for refusal attached to this report at Attachment A.
The following attachments are provided:

· Attachment A: Recommended Reasons for Refusal

· Attachment B: ADG Table of Compliance

· Attachment C: Architectural Plans
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